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DECISION AND ORDER
This is a claim for benefits under the Longshore and Harbor

Workers’ Compensation Act (herein the Act), 33 U.S.C. 8§ 901, et
seq., brought by Richard Nall (C ainmnt) against ABB Vetco G ay,
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Inc. (Enployer) and Landmark Insurance Co. (Carrier).

The issues raised by the parties could not be resolved
admnistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice of
Hearing i ssued scheduling a formal hearing on August 24, 1999, in
New Orleans, Louisiana. Al parties were afforded a full
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. Claimant offered 25 exhibits while
Enpl oyer/ Carrier proffered 19 exhibits which were admtted into
evidence along with one Joint Exhibit.* This decision is based
upon a full consideration of the entire record.?

Post-hearing briefs were received fromthe Cai mant and the
Enpl oyer/ Carri er on Decenber 7, 1999. Based upon the stipul ations

of Counsel, the evidence introduced, ny observations of the
deneanor of the wtnesses, and having considered the argunents
presented, | make the follow ng Findings of Fact, Concl usions of

Law and O der.
I. STIPULATIONS

At the comencenent of the hearing, the parties stipul ated
(IJX-1), and | find:

1. That the Caimant was injured on Novenber 2, 1993.

2. That there existed an enpl oyee-enpl oyer rel ationship at
the time of the accident/injury.

3. That daimant reached maxi mrum nedical inprovenment wth
respect to the C6-7 level injury on April 11, 1994.

4. That Clainmant reached maxi mum nedical inprovenent wth
respect to the C4-5 and C5-6 level injuries on Septenber 23, 1998.

5. That Enployer/Carrier filed Notices of Controversion on

1 Employer/Carrier submitted on September 7, 1999 an
additional exhibit relating to Caimant’s earnings sunmary, which
was received by the undersigned and marked as EX-19.
Addi tionally, EX-19 contained a stipulation by the parties as to
Cl ai mant’ s average weekly wage, which is also received into
evi dence.

2 References to the transcript and exhibits are as foll ows:
Transcript: Tr. ; Claimant's Exhibits: CX- ; and
Enpl oyer/ Carrier Exhibits: EX- ; and Joint Exhibit: JX-
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June 3, 1994, June 8, 1994 and July 21, 1994.

6. That C aimant’ s average weekly wage at the tinme of injury
was $751. 89.

Il. ISSUES
The unresol ved i ssues presented by the parties are:

1. Fact of injury.

2. Causation of cervical injuries.
3. Causation of lunbar injuries.
4. Nature/extent of Claimant’s injuries.

5. Suitable alternative enpl oynent.

6. Credit to Enployer/Rei mbursenent to Enpl oyer’s Long-Term
Disability Carrier.

I1l. STATEMENT OF THE CASE
Testimonial Evidence
Claimant

G ai mant, who was 45 years old at the tine of the hearing and
resides in Wggins, Mssissippi was |ast enployed fromabout 1990-
1993 by Enpl oyer as a service technician. (Tr. 63-65). Hi s duties
as a service technician involved installation of well head equi pnent
on offshore and inland barges and land rigs. 1d. daimant has
performed service technician work in the oil field for wvarious
enpl oyers since 1976. (Tr. 66). He clained that in 1993, he was
ear ni ng approxi mately $40,000 per year. |d. He explained he was
paid a base salary, but was given $75.00 extra per day for working
of f shore and $25. 00 extra per day for working inland. (Tr. 66-67).
He was on 24-hour call and did not m ss any work from Novenber 1992
t hrough Novenber 1993. (Tr. 67).

On or around Novenber 1, 1993, Caimant was assigned to a
Chevron production platformin Venice, Louisiana to “unplug sone
wells.” (Tr. 67-68). He arrived at the platformaround 9:00 a. m
and was not experiencing any pains or aches at that tinme. (Tr.
71). Cdaimant explained that since the crane, which would have
been used to pick up the plugging tool, was inoperable, he had to
use the plugging tool, which weighed about 400 pounds, by manual |y
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moving it from well to well. (Tr.71-76). Claimanttestified that

after performing this activity on November 2, 1993, he began
experiencing a burning sensation in his right shoulder. (Tr. 77).
When he went to lunch, he did not tell anyone that his shoulder
hurt. (Tr. 78).

After completion of the assignment, Claimant was still
experiencing burning in his shoulder. Id __. Hetestified that prior
to leaving the rig, he did not report his shoulder pain to anyone.

(Tr. 79). He also stated that once onshore, he reported to
Employer, but did not relate a shoulder injury. 1d .

Thereafter, at approximately 8:00 p.m., he returned to his

apartment in Gretna, Louisiana, which he shared with his roommate,

Philip Douglas, who also worked for Employer. (Tr. 80). He did

not recall taking any medication for the pain, but rather, “J ust

sat around the apartnment.” (Tr. 81-82). Between that night and
t he next day, C ainmant began experiencing a throbbing pain in his
ri ght shoul der and down his arm (Tr. 82). Wen his roomate, M.

Dougl as, returned to the apartnment, C aimant asked himto “cover”

for him on the next job assignnent because he “hurt his arm
of fshore.” (Tr. 83).

Claimant testified that he reported the arm and shoul der

problenms to Judy Daut eri ve, Enpl oyer’ s human  resources
adm ni strator, but could not recall the date on which he reported
it. (Tr. 84). He clained Ms. Dauterive provided him wth
disability forms to conplete. (Tr. 85H). C ai mant was asked

whet her the injury was work-related, to which he responded “[that
he thought it was] bursitis or sonething” and “was going to get it
took (sic) care of.” 1d.

G ai mant was exam ned by Dr. Firestone on Novenber 4, 1993 at
which tine he reported he had “bursitis.” (Tr. 86). Dr. Firestone
prescribed anti-inflammatories and restricted O ai mant from work
for a few days. 1d. Cl ai mant contacted Enployer regarding the
work restrictions. |d. He did not recall telling Ms. Dauterive
that his shoul der had been bothering him since his |last offshore
assignnent. (Tr. 87).

G ai mant further did not recall being asked whether his injury
was work-related. (Tr. 88). Nor did he tell Enployer that his
shoul der had been bothering himat work. 1d. Caimant “hurt so
bad” that he called Ken Sikes, his supervisor, to report that he
was returning hone to M ssissippi for nedical treatnment. (Tr. 89).

After Claimant returned to Mssissippi, he first treated at
the Wggins dinic wth D. Kyle, who prescribed anti-
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inflammatories, which Claimant stated did not provide him any
relief. (Tr.90-91). Claimantreturned a few days later, at which

time he treated with either Dr. Campbell or Dr. Partrige. (Tr.

92). Dr. Campbell referred Claimant to an orthopaedist, Dr. Conn,

in Hattiesburg, who in turn referred him to Dr. Cannella, a
cervical specialist. (Tr. 92-93).

Claimant testified Dr. Cannella performed an MRI around
November 23, 1993. (Tr. 93). He claimed he told Dr. Cannella that
his pain began while working on the rig. (Tr. 94). Dr. Cannella
diagnosed Claimant with a herniated disk and a bulging disk and
recommended surgery for the herniation. (Tr. 95, 109). When
Claimant first saw Dr. Cannella, he did not recall filling out a

patientintake form. Id __. Claimant subsequently underwentafusion

at the C6-7 level which provided him “alot of relief.” (Tr. 97).
He clainmed Dr. Cannella prohibited himfromreturning to his forner
enpl oynent as a service technician. (Tr. 98). Dr. Cannella
further restricted Caimant fromlifting objects weighing over 20
pounds, standing for long periods, lifting, pushing and pulling.
I d. The last time Caimant saw Dr. Cannella, he was “feeling

pretty good,” but his neck “hurt all the tinme.” (Tr. 98-99).

Claimant testified that he continued to stay in contact with
Enpl oyer, particularly Ms. Dauterive, to report that he was still
undergoi ng nedical treatnment. (Tr. 100). He clained that around
| at e Novenber 1993, he asked Ms. Dauterive to file a claimunder
wor kers’ conpensation for his injury, but was told that he had

“waited too late.” 1d. He further testified Ms. Dauterive told
him he had only 14 days wthin which to file a workers’
conpensation claim (Tr. 101). Claimant did not discuss the

all eged work-related injury with his supervisors after speaking
with Ms. Dauterive, nor did he ask anyone to conplete a work
accident claimform (Tr. 102). He stated that at the tinme he
spoke with Ms. Dauterive regarding filing a workers’ conpensati on
claim he was already receiving incone froma short-termdisability
plan. 1d. Caimant is currently receiving long-termdisability
paynents of approximately $1,493 per nmonth. (Tr. 103).

After he was discharged by Dr. Cannella in April 1994, he did
not seek any enploynent. (Tr. 104). It should be noted that in
May 1994, Caimant filed a workers’ conpensation claim for his
alleged injuries. He claimed he talked to various friends
regardi ng work, but never filled out a job application. (Tr. 104-
105) . After he stopped treating with Dr. Cannella, < ainmant
conti nued to experience neck pain. (Tr. 105). He rarely engaged
i n househol d chores and when he did, his neck pain would intensify.
(Tr. 105-106). Cdainmant testified he has problens traveling in an
aut onobi | e because of bunpy roads and prolonged sitting. (Tr.
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Claimantdid not seek any medical treatment between April 1994
and March 1997. (Tr. 107). He claimed that during this interim
period, his neck pain became worse. Id __. Eventually, he sought
treatment from Dr. Danielson, to whom he reported numbness in his
left arm and fingertips and extreme pain between his shoulder
blades. (Tr. 108). He testified that he began experiencing left
arm pain in 1996. (Tr. 109).

Claimant underwent an additional MRI at the request of Dr.
Danielson, whorecommended surgery after reviewing the films. (Tr.
110). He reported to Dr. Danielson that his pain began while
working on therigin 1993. (Tr. 110). Dr. Danielson subsequently
scheduled Claimant for surgery and performed fusions at the C5-6
and C4-5 levels. (Tr. 111). While treating with Dr. Danielson,
Claimant complained of lower back pain and leg numbness. (Tr.
112).

Between April 1994 and March 1997, Claimant testified he was
not involved in any car accidents or fights, nor did he fall or
suffer any trauma to his body. (Tr. 114). Claimant stated that
after the second cervical surgery, he was placed in traction, which
worsened his condition. (Tr. 114-115). Claimant recalled a
laminectomy performed by Dr. Danielsonin 1998, which provided some
relief from his leg numbness. (Tr. 115-116). At the time of
hearing, Claimant continued to treat with Dr. Danielson, who
referred him to Dr. Hewes, a hip specialist. 1d __. Additionally,
Claimant is treating with Dr. McKellar, a pain specialist. Id
Dr. Danielson also referred Claimant to a psychologist, but Carrier
denied the treatment. (Tr. 117).

After the second cervical surgery, Dr. Danielson restricted
Claimant from lifting more than 20 pounds, pushing, pulling and
“jerking on things.” 1d. Gl ai mant claimed the second surgery
provided relief from nunmbness in his left arm (Tr. 118).
Claimant testified that currently, he experiences constant aches in
hi s neck and back area. |d.

Caimant testified that he lives with his girlfriend, Kelly
Moore, who takes care of the household chores. (Tr. 121). He
claimed he cannot drive in a car nore than one hour at a tine
wi thout taking a break. (Tr. 122). He further testified that when
he drives one-half hour to visit Dr. Danielson, he hurts “a whole
| ot worse...than [when he] left.” (Tr. 124).

Caimant testified he served in the Navy until about 1972 or
1973. (Tr. 125). Thereafter, he began working offshore as a
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roustabout, roughneck and derrick hand. (Tr. 126). Around 1976,
Claimant began working as a 24-hour on-call service technician.
(Tr. 127).

Claimant did not recall ever being shown a list of available
jobs in his residential area. (Tr. 130). He stated that he is
interested in returning to work, but has not applied for any jobs
because he “[doesn’t] know of any job that [he] could do.” (Tr
131). He testified that beyond the return-to-work physical
restrictions placed upon him by his physicians, he would require
the flexibility to lay down, if needed, or be able to go hone for
the day if he was in pain. (Tr. 133). daimnt also required an
accommodation to be late to work on nornings after he took nuscle
rel axers. 1d. He clained that when he has pai n epi sodes, he | oses
his concentration and gets headaches. 1d.

Claimnt testified that when Enpl oyer asked if the shoul der
pai n was work-rel ated, he responded “no.” (Tr. 134). However, he
cl aimed he knew the pain was work-related, but he did not want to
conpl ete acci dent report forns because he “always felt |i ke you was
(sic) kind of | ooked down on for [filing an injury report].” (Tr.
134-135). Finally, he testified he eventually reported his pain as
a work-related injury. (Tr. 135).

On cross-examnation, Claimant testified that he understood
Enpl oyer’s policy to be that an enployee should file an accident
report as soon as the accident occurs. (Tr. 136). He also
understood the policy of Chevron, which owned the platform as
requiring an accident report. He admtted that he did not follow
either policy wth respect to the alleged injury suffered on
Novenber 2, 1993. (Tr. 137). He explained that the reason he did
not report an injury to Enployer was because he thought is was
“just bursitis,” and did not think it was serious. (Tr. 137-138).
Caimant testified that he thought he had bursitis upon returning
inland, but admtted he does not have, nor has he ever suffered
from bursitis. (Tr. 138). He further testified no one has ever
di scouraged himfromfiling an accident report, nor has anyone ever
told himhe would “get into trouble” for filing one. (Tr. 139).

Cl aimant stated that he did not want to cost any ot her workers
their “safety overalls” by filing an acci dent report. He expl ai ned
that each rig is awarded safety bonuses for things such as no-1 ost -
time accidents. 1d. He admtted he would not have been penalized
by Enployer for filing an accident report. (Tr. 141).

On Novenber 4, 1993, Caimant told M. Dauterive and John
Fazende, the on-call dispatcher, that he was going to the doctor
for his shoulder pain. (Tr. 142). He did not tell M. Fazende
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that he had a work-related shoulder injury. (Tr. 143). Claimant
did not recall completing a disability form when he met with Ms.
Dauterive on November 4, 1993, although he admitted his signature
was on the forms. (Tr. 144; EX-4). He also did notrecall telling
her that his injury was not work-related. (Tr. 146). Claimantdid
not tell Ms. Dauterive his injury happened offshore. (Tr. 147).
He claimed he was in so much pain, he could not recall his earlier
conversations with Ms. Dauterive. |d o

Claimant testified he visited Enpl oyer’s physician, Dr.
Firestone, to whom he reported that at 2:00 a.m on Novenber 4,
1993, d ai mant experienced pain in his right shoulder. (Tr. 148).
He clained he told Dr. Firestone he had bursitis. (Tr. 150).
Cl ai mant explained he believed he had bursitis because *“Judy
[Dauterive] or sonebody” told himthat. 1d.

C aimant did not know Dr. Firestone noted mld scoliosis and
dorsal conpression due to “old trauma or an old osteochondritis”

(Tr. 152). He testified he had never been involved in a car
accident or a fight in which he injured his back. (Tr. 152-153).
Caimant did not recall returning to Enployer’s facility on

Novenber 4, 1993 to turn in a doctor’s slip restricting himfrom
work. (Tr. 153).

Caimant admtted that he did not report the injury as work-
related to Dr. Kyle or Dr. Canpbell. (Tr. 154). Furt her nor e,
G aimant did not recall the nedical history given to Dr. Partrige.
(Tr. 154-155). He clainmed that he later called Ms. Dauterive to
di scuss his injury as being work-related but was told by her that
it was too late to file a workers’ conpensation claim (Tr. 155).
Cl ai mant was unable to recall the exact date of this conversation
with Ms. Dauterive. (Tr. 159).

Cl ai mtant saw Ms. Dauterive on Novenmber 19, 1993, when he
turned in his truck to Enployer. (Tr. 160). On that date, he
recalled her giving him sone paperwork to sign, but could not
remenber what forms he signed. (Tr. 160-161).

Caimant admtted that the nedical history he reported to Dr.
Cannella on Novenber 23, 1993 was accurate: that he awoke on
Novenber 4, 1993 with right armpain which began wi thout a definite
or precipitating cause. (Tr. 161). Caimant stated that he asked
Dr. Cannella to change his injury froma private nedical claimto
a workers’ conpensation claim (Tr. 162). He clainmed Dr. Cannella
told him that since he already filed it with private nedical
insurance to “just keep it that way.” Id. Caimant testified that
he changed his story and told Dr. Cannella his injury was work-
rel at ed because he was afraid he m ght not be able to returnto his
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Claimant did not recall discussing work restrictions with Dr.
Cannella on April 11, 1994. (Tr. 170). Claimant understood he
would be able to return to some kind of work. (Tr. 171). He did
not recall completing a disability form on November 23, 1993 which
was signed by Dr. Cannella on November 24, 1993. (Tr. 172).
Claimant sought no further treatment from Dr. Cannella.

Claimant additionally testified that he was “hurting so bad”
he began treating with Dr. Danielson in March 1997, three years
after the |l ast nedical treatnent had been rendered. (Tr. 174). He
was referred to Dr. Danielson by the Wggins Clinic. (Tr. 175).
At the time of the hearing, Caimant did not have any future
nmedical treatnent set up with Dr. Danielson or Dr. Hewes, the
ort hopaedi st to whom Dr. Dani el son referred d ai mant.

Caimant testified he first conplained of |unbar pain to Dr.
Dani el son i n Decenber 1997. (Tr. 177-178). No physici an has ever
restricted Claimant fromdriving. (Tr. 178). d ai mant possesses
an expired driver's license, but continues to drive in Wggins.
(Tr. 179). He testified he cannot afford to purchase a new or used
car. |d.

Wth respect to his nonthly expenses, Caimant testified he
does not pay rent. (Tr. 183). He estimated the follow ng other
mont hly expenses: gas ($25-%$30); cable ($75-%$100); food (%$400-
$500); electric ($100); a “trunpet loan” ($60); a loan from a
friend ($100); noney to his son and girlfriends son for
extracurricular activities, clothes, spending noney, etc. ($200).
(Tr. 184). He also testified his girlfriend, Ms. More, receives
approxi mately $200 per nonth in food stanps, which offsets his
nmonthly food bill. (Tr. 185). It was concluded that < ai mant
i ncurs about $960.00 in nonthly expenses. He further testified
t hat when he needed to use a car to drive hinself to the doctor, he
borrowed his father’s truck or friend's car. (Tr. 186).

Moreover, Claimant recalled neeting wwth Ms. Jennifer Pal ner
and M. Barney Hegwood, vocational rehabilitation counselors, who

issued a report of Claimant’s daily activities. (Tr. 190).
G ai mant deni ed awaking daily between 4:00 a.m and 6:00 a.m to
hel p the children prepare for school. 1d. He denied telling M.

Pal mer and M. Hegwood that it was his responsibility to ready the
children for school. (Tr. 191). He admtted telling Ms. Pal ner
and M. Hegwood that he enjoyed reading novels. |Id. He deni ed
reporting to M. Palnmer and M. Hegwod that he was “self
sufficient” and was able to cook, clean, do laundry and other
househol d chores. 1d. He further denied the statenent that he
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relies on his friends to cut the grass and perform yard work. Id
Claimant explained the yard work is performed by his son, Ms.
Moore’s father or her brother. (Tr. 191-192).

Claimant additionally denied telling them that he took and
passed his GED test. (Tr. 192). He clained to not know whet her he
passed his GED. 1d. However, Caimant |isted that he had obtai ned
a GED on his job application w th Enployer. (Tr. 193). He
testified that he cannot show any docunentation that he possesses
his GED. |1d.

After Dr. Cannella released himin April 1994 to return to
nodi fied work, C aimant did not informEnpl oyer about the rel ease.
(Tr. 194). VWhen he resunmed nedical treatment in 1997 with Dr.
Dani el son, Cdaimant failed to advise Enployer that he was
under goi ng such treatnment. (Tr. 195). Caimant testified he takes
two Lodi ne per day for pain, as prescribed by Dr. Danielson. (Tr.
195-196). The last tinme Cainmant presented to WIson s Pharnacy
with a prescription for 40 tablets of Lodine was on January 20,
1999.3% (Tr. 196). He clained he had eight tablets left at the
time of the hearing. (Tr. 198). He last filled prescriptions for
U tramand El avil in Novenber 1998 and Decenber 1998, respectively.
(Tr. 197).

Wth respect to statenents regarding his work duties as
related to Ms. Palner and M. Hegwood, Caimant stated that the
follow ng statements were accurate: (1) that he directed other
enpl oyee’s work if he was supervising rig hands and (2) that his
duties included | ocating parts by nunber on a conputer, performng
paperwor k, conpl eting service tickets, readi ng pressure gauges and
repairing and replacing valves. (Tr. 199-201). He disagreed that

“he performed many sales duties.” (Tr. 202). Cl aimant testified
that if Ms. Palnmer and M. Hegwood found a job within his physical
restrictions, he would return to work. [Id.

On re-direct examnation, Caimant reaffirmed that he did not
report his accident as work-related because he did not want to
cause ani nosity between hinself and his co-workers. (Tr. 215). He

expl ai ned enpl oyees do not fill out accident reports unless one is
“really hurt.” (Tr. 216). After Dr. Cannella rel eased C aimant to
work, he did not return to Enployer to seek re-enploynment. (Tr.
217) .

3 At the rate Claimant testified he takes Lodine (two per
day), by the time of hearing on August 24, 1999, he would have
run out of medication. However, he later testified that he only
takes Lodine when he is in pain. (Tr. 198). He also testified
that he sometimes forgets to take the Lodine. Id
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Claimant additionally testified he does not have any sales
experience, nor has he ever held a supervisory job title. (Tr.
219). He further stated that when he underwent his pre-employment
physical exam, he was not told he had scoliosis. (Tr. 220).

In response to the undersi gned’s questioning, C ainmant
testified that the |unbar injury manifested itself four years after
the work accident and is related to the Novenber 2, 1993 injury.
(Tr. 220). daimnt stated his | eg nunbness began in 1997. (Tr.
222).

Ken Sikes

M. Sikes, who has worked for Enployer for 31 years, was
enpl oyed as a service nmanager at the tine of Caimant’s alleged

injury. (Tr. 222-223). He was responsible for supervising
enpl oyees, nanely, Caimant and M. Fazende, a dispatcher. (Tr.
224). M. Sikes explained that Claimant’s position as a service

technician required him to act as Enployer’s representative on
various oil rigs. (Tr. 224-225). M. Sikes had no hesitancy in
sending C ai mant out as Enployer’s representative. (Tr. 225).

M. Sikes expl ained that the di spatcher nakes notes in the | og
book of those enployees who call in regarding incomng jobs or
servi ce equi pnent orders. (Tr. 226). He was present at his office
on Novenber 4, 1993, the date Claimant cane in at 8:30 a.m to
speak with M. Fazende. (Tr. 227). M. Sikes overheard d ai mant
speaking with M. Fazende about a shoulder injury and asked him
whet her it was work-related, to which O aimnt responded “no.”
(Tr. 228). He advised Claimant that if the injury was work-
related, an accident form would need to be conpleted. I d.
Claimant told M. Sikes that he wanted to take off a few days to
return to Wggins and that “if his shoulder didn't get better in

three or four days, he’d go to the doctor.” 1d. In response, M.
Sikes told Caimant that if he wanted to take off three or four
days, he nmust obtain a doctor’s excuse. [d. He did not recall if

Claimant returned to Enployer’s facility that same day to turn in
a work slip fromDr. Firestone. (Tr. 229).

M. Sikes explained Enployer’s policy is that an on-the-job

injury must be reported i Mmediately or as soon as possible. 1d.
He stated that any field service representatives should report
work-related injuries to himor a dispatcher. |d. M. Sikes did

not know C ai mant cl ai nmed his injury was work-rel at ed until several
nont hs | ater when he received a notice fromEnpl oyer’s hone office
that a claimhad been filed. (Tr. 230; EX-7).

M. Sikes testified it was his understanding that Chevron al so
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required employees to report on-the-job injuries immediately to a

rig or platform supervisor. (Tr. 231-232). He additionally
testified he had never been made aware by Chevron that Claimant
suffered from an injury while working aboard the rig on November 2,
1993. (Tr. 232). Mr. Sikes stated he has never heard anyone
discourage employees from reporting work accidents, nor has he ever

advised an employee to not report an accident. Id __. He testified
there would be no reprimand or problem for an employee if “he
reported awork accident. Id __. Moreover, Mr. Sikes stated there is

no reason that he would not file an accident report if he had been
informed of an on-the-job injury. 1d .
He stated that he did not think Employer had light duty jobs
available in the service department. (Tr. 233-234). After
speaking with Claimant on November 4, 1993, Mr. Sikes did not
recall speaking with him again regarding his shoulder injury. (Tr.
234). Claimant never told Mr. Sikes that the injury was work-
related, nor has he ever contacted Mr. Sikes with respect to
returning to work with Employer. Id .

On cross-examination, Mr. Sikes explained Enpl oyer’ s safety
award program which required attendance at safety neetings for
“points.” (Tr. 237). After a certain nunber of points was

reached, enployees would be presented with “a book that's got all
kinds of stuff in it, safety awards, bags, clothes, hangi ng bags
and knives or anything.” Id. He testified the purpose of the
program was to award enployees for not getting hurt on the job.
I d. M. Sikes disagreed there is an “unwitten code” anong oil
field workers that enployees do not report lost-tinme accidents
unl ess they are “really hurt.” (Tr. 238).

On re-direct exam nation, M. Sikes stated if an enpl oyee did
in fact report a work accident and injury, only that enpl oyee woul d
be ineligible to receive safety awards. 1d.

Philip Douglas

M. Dougl as was deposed by the parties on August 11, 1999 in
Boutte, Louisiana. He testified that he first net Caimant in
1992. (CX-24, p. 5). He further testified he shared an apart nent
with Caimant in Getna, Louisiana in August or Septenber 1993.
(CX-24, p. 6). He ceased working for Enployer in January 1994,
(CX-24, p. 7).

Wiile enployed with Enployer, he worked as a service
techni ci an, whose duties included overseeing the installation of
rig equipnent. 1d. He testified he was on-call 24 hours a day and
“could work anywhere from 30 mnutes to tw or three days,
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dependi ng on how long the job took.” (CX-24, p. 8). M. Douglas
expl ai ned ot her service technicians could “cover” a job for another
co-worker. (CX-24, p. 9). He recalled covering for Caimnt on a
few occasions. 1d.

M. Douglas first | earned of Caimant’s all eged i njury when he
noti ced Claimant |aying on the living roomfloor. (CX-24, p. 10).
C aimant told him®“he had hurt his shoulder on the job he had just
cone in from” 1d. M. Douglas was unable to recall the exact
date on which he observed this incident, but knew it occurred in
Novenber 1993. [d. He testified Claimant did not state how he
hurt his shoulder, nor did M. Douglas ask. (CX-24, p. 11).
Thereafter, C aimant asked M. Douglas to “cover” a job for him
because he did not think he could work due to shoul der pain. 1d.

M. Douglas did not recall if Cainmant spent the night at the
apartment any tine thereafter. (CX-24, p. 13). Through a fellow
enpl oyee whose nane he was unable to recall, M. Douglas |earned
G ai mant had ruptured a disc in his neck. 1d. Wth respect to
Enpl oyer’s policy for reporting an on-the-job injury, he testified
that an injured enployee nust report the accident as soon as
possible to the on-call supervisor. (CX-24, p. 14). M. Dougl as
cl ai med that he had been previously injured on the job, for which
he conpleted an accident report form but did not |ose any work
time due to the injury. (CX-24, pp. 14-15). He did not recal
whet her he was asked to conplete a short-term disability
application. 1d. M. Douglas additionally testified that there
were tinmes when he injured hinself on the job, but did not report
the injuries because “nost conpanies [in the oil field business]

| ook down on reporting an accident.” 1d. He explained that in
determ ning when to file an accident report and injury claim *“it
woul d depend on the seriousness of the accident.” (CX-24, p. 20).

M. Douglas did not recall Caimant telling him which work
activities caused his injury. (CX-24, p. 21). He stated d ai mant
told himonly that “he hurt it offshore.” (CX-24, p. 22).

On cross-exam nation, M. Douglas admtted that an acci dent
was “serious enough” if it prevented an enployee fromreturning to
his regular shifts. (CX-24, p. 25). He did not recall any
representative of Enployer telling himto not file an accident
report. (CX-24, p. 26). M. Douglas further stated that C ai mant
did not tell him that he had bursitis, nor has he ever known
G aimant to have such a condition. (CX-24, pp. 26-27).

M. Dougl as did not recall whether he found O aimant |ying on
the floor or whether O aimant canme upstairs to speak with him on
the day he was injured. (CX-24, p. 28). He also did not recal
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telling Claimant that he probably had bursitis. (CX-24, p. 29).

On re-direct examination, Mr. Douglas explained further that

“it’s kind of an unwitten lawthat if it’s not a serious accident,
that you don’t report it.” (CX-24, p. 30). He admtted to
injuring hinmself and thinking the pain wuld eventually go away and
therefore did not report the accident. (CX-24, p. 31). He stated
that in sonme instances the pain becane progressively worse and
prevented him from working, which was when he filed an accident
report. I d. M. Douglas also testified that he did not think
C ai mant and hi s supervisor, M. Sikes, |iked one another. (CX-24,
pp. 31-32). M. Douglas testified M. Sikes, or another on-call
supervi sor, was responsi ble for providing an injured enpl oyee wth
an accident report and for reporting the accident to the main
office. (CX-24, p. 34).

On re-cross exam nation, he stated that neither M. Sikes nor
M . Fazende ever discouraged him from conpl eting acci dent report
forms. Id.

John Fazende

M . Fazende was deposed by the parties on Decenber 20, 1994 in
New Orleans, Louisiana. (EX-14). He has been enployed wth
Enpl oyer as a servi ce supervi sor whose duti es i nclude “di spat chi ng,
rental equi pnment, general office duties, filing, norning reports.”
(EX-14, p. 8). He testified Claimant’s duties as a service
technici an while enployed with Enployer consisted of supervising
the installation of wellhead equipnent. (EX-14, p. 10). M.
Fazende was C ai mant’s supervisor in 1993. |Id.

M. Fazende explained that he “manned” the service desk and
logged all calls which canme into the service departnent for
equi pnent or service technicians. (EX-14, p. 12). He stated that
if he was not |ooking after the service desk, a qualified
techni cian was responsible for it. (EX-14, p. 13).

On Novenber 4, 1993, Caimant canme into the service area to
report that he was going to see a physician at 1:30 p. m because of
shoul der pain; M. Fazende recorded such in the | og book. (EX-14,
p. 16). The | og book noted on Novenmber 5, 1993 that d ai mant
called to report he was returning home to M ssissippi. (EX-14, pp.
18-19). On Novenber 7, 1993, C ai mant reported he was going to the
doctor on Novenber 8, 1993 and would contact Enployer after the
appoi ntment. (EX-14, p. 19). M. Fazende did not ask C ai mant the
nature of his problens at this tine. (EX-14, p. 21). On Novenber
8, 1993, M. Fazende noted in the |ogbook that d ai mant, who had
anot her doctor’s appoi ntnent, was told he nust obtain a physician’s
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release in order to return to work. Id __. Claimant called again on
November 10, 1993 to report he ha d anot her doctor’s appoi ntnent.
(EX-14, p. 23). M. Fazende testified that the information in the
| og book regardi ng C ai mant was passed on to M. Sikes. (EX-14, p.
28) .

M. Fazende did not recall when Claimant first alleged a work-

related injury. (EX-14, p. 33). He testified it is his
responsibility to conplete accident reports for on-the-job
injuries. I d. He did not conplete an accident report form for

Claimant’s injury. (EX-14, p. 34). M. Fazende also did not
recall when O aimant first began speaki ng about his shoul der pain.
Id. Additionally, he explained that individual enployees are given
safety points for being accident-free. (EX-14, p. 35). M.
Fazende described Caimant’s work as “sonetines satisfactory.”
(EX-14, p. 37).

On re-direct examnation, M. Fazende testified he never
di scussed with C ai mant whether his injury was work-rel ated or not.
(EX-14, p. 39). Finally, M. Fazende stated that when he spoke
with Caimant on the phone in Novenber 1993, C ainmant never
menti oned the cause of his injury or where it occurred. 1d.

Kelly Moore

Ms. Moore, Claimant’s girlfriend who has resided with himfor
the | ast six years, was deposed by the parties on August 11, 1999
in Boutte, Louisiana. (CX-25). She testified her son from a
previous marriage lives with them (CX-25, p. 6). She al so
testified she received food stanps and Medicaid. (CX-25, p. 7).

Ms. Moore is not currently enployed, but is |ooking for work.
(CX-25, p. 8). She testified O aimnt pays nost of the bills, but
t hat when she does bring in income, she “pitch[es] in on groceries
and...clothes for kids...and stuff like that.” (CX-25, p. 10).

She stated that she was present when Ms. Palnmer and M.
Hegwood net with Claimant at their hone, but did not engage in
conversation with them 1d. She disagreed wth Ms. Pal mer and M.
Hegwood' s statenent that Clainmant rises early to help the children
get ready for school and clained that in fact, she “get[s] up and
get[s] the kids ready.” (CX-25, p. 11). M. Moore stated d ai mant
reads western and Danielle Steele novels, but disagreed with M.
Hegwood’ s statenment that Claimant is “totally self-sufficient.”
Id. M. More further agreed that Caimant relies on friends to
performyard work and visits friends, plays ganmes and drinks beer.
(CX-25, p. 13). She stated that when she is working, Claimant is
responsi ble for getting the kids ready for school. I d. She
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testified that they used to enjoy camping, but Claimant can no
longer engage in camping activities. (CX-25, p. 14).

Ms. Moore has accompanied Claimant a few times to his doctor’s
appoi ntnments. (CX-25, p. 16). She stated that he drives hinself
or friends drive himto his appointnents. 1d. She also stated
that if she and C ai mant drive together, she usually drives because
“it’s nore confortable on him?” I d. Ms. Moore affirnmed that
G ai mant snokes about a pack of cigarettes per day and occasional ly
drinks beer. (CX-25, p. 17).

On cross-examnation, M. More testified that if C ai mant
does the laundry, he does not fold or pick up clothes. (CX-25, p.
19). She stated d ai mant takes out the garbage fromtine to tine.
Id. daimant engages in hunting once or twice a nonth during the
winter. (CX-25, p. 20). She opined Caimant could performall the
househol d chores, but would be sore afterwards. (CX-25, p. 21).

Ms. Moore testified Claimant slipped in the tub and hit his
back sometine in 1998. (CX-25, p. 22). Currently, d ai mant
conpl ains to her of headaches, neck and hip pain. (CX-25, p. 23).
She stated C aimant occasionally takes Elavil, but because the
nmedi cati on makes him groggy, “he don’t (sic) take them unless he
has to.” (CX-25, p. 25). daimant has snoked cigarettes since Ms.
Moore has known him (CX-25, p. 26).

On re-direct exam nation, Ms. Moore testified that Claimant’s
hi p and back were bothering himbefore the 1998 fall in the tub.
(CX-25, p. 28).

Judy Dauterive

Ms. Dauterive, who was enpl oyed by Enpl oyer from 1970 t hrough
1998 as the human resources adm nistrator, was deposed by the
parties on August 9, 1999 in Destin, Florida. (EX-17). She
expl ai ned that when an enployee is injured, the accident should
first be reported to their supervisor and that she was ultinmately
responsi bl e for recei ving and conpl eti ng acci dent reports. (EX-17,
pp. 4-5). M. Dauterive testified that Enpl oyer’s policy required
an enpl oyee who has been injured on the job to report the acci dent
as soon as possible. (EX-17, p. 5). She also testified she was
never told to not file accident reports for on-the-job injuries.
(EX-17, p. 6). She also stated there were no bonuses or financial
incentives that she would receive for not reporting work-rel ated
injuries. 1d. She stated that if she were aware of a work-rel ated
infjury, she would file a report on it. I d. Ms. Dauterive
expl ai ned that Enployer had the follow ng benefits available to
enpl oyees for non-work-related injuries: nedical, dental, short-
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term disability, long-term disability and a 401(k) plan. (EX-17,
p. 7).

She met with Claimant on November 4, 1993, at which time he
told her his arm was hurting. (EX-17, p. 9). At no time did Ms.
Dauterive suggest to Claimant that he had bursitis. Id __. Shealso
testified she does not have bursitis and claimed she never told
Claimant she had missed work due to bursitis. (EX-17, p. 10). In
fact, she stated she had no knowledge as to what bursitis is or
feels like. 1d

Ms. Dauterive testified that on November 4, 1993, she
completed a disability form at Claimant’ s direction, but he signed
the form (EX-17, pp. 10-11). G aimant informed Ms. Dauterive
that his injury would not be filed under workers’ conpensation
because it was not work-related. (EX-17, pp. 11-12). During the
nmeeting, Claimant did not relate to M. Dauterive his work
activities which allegedly caused his injury. (EX-17, p. 12).
Neither did he informher that he felt shoul der and armpain prior

to Novenmber 4, 1993. 1d. She testified Caimant’s supervisors,
M. Fazende and M. Sikes, did not report Claimant’s accident to
her as work-rel ated. (EX-17, 13). Addi tionally, she never

recei ved an accident report form from Chevron, for whom C ai mant
was working. (EX-17, p. 14).

Ms. Dauterive testified that she net with Caimant a second
time on Novenber 18, 1993. [d. She denied telling Cainmant that
he could not file a work-related injury claimbecause 14 days had
passed after the accident. (EX-17, p. 15). Ms. Dauterive
expl ai ned that a workers’ conpensation claimcan be filed 14 days
after an acci dent occurs and has never tol d any enpl oyee, incl uding
Caimant, differently. (EX-17, p. 16). She also stated her job
position would not be affected if she did or did not file
Gl ai mant’ s cl ai munder workers’ conpensation. |d.

Ms. Dauterive testified that Caimant conpleted a disability
claim form which was eventually faxed to M. Flora Francis,
Enpl oyer’ s benefits coordinator. (EX-17, pp. 17-18). Al though the
disability claimformindi cated Caimant’s cl ai mwoul d not be fil ed
under workers’ conpensation, M. Dauterive was |ater informed by
Ms. Sharon O arkson, Enployer’s human resources director in
Houston, that Claimant was filing a claim under workers’
conpensati on. (EX-17, p. 19). Ms. Dauterive subsequently
conpleted the “first report of injury” form which was dated My
24, 1994. |d.

On cross-exam nation, Ms. Dauterive testified she was | aid of f
by Enpl oyer recently. (EX-17, p. 25). She explained that she did
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not have authorization to complete accident forms or first report
of injury forms unless a supervisor was aware of a work-related
accident and completed an accident report first. (EX-17, 29).

She re-affirmed that Claimant did not attribute his injury to
a work-related accident. (EX-17, p. 31). Nor did Claimant

indicate to Ms. Dauterive that his shoulder began hurting while “on
the job.” Id. At the neeting with Caimant, she arranged for him
to see a physician for his shoulder pain. 1d. She explained that

the proper procedure for filing a clai mwould be to informthe work
supervisor first; however, M. Dauterive testified that C ai mant
went directly to her instead of M. Fazende or M. Sikes. (EX-17,
p. 33). She stated it would have been i nproper procedure for her
to conplete a report of injury formw thout O aimant first advising
his supervisor. 1d.

She has never received any physicians’ statenments or
certificates regarding Claimant’s ability to return to work. (EX-
17, p. 42). Rather, the only form Ms. Dauterive received was the
disability claimform which did not require independent nedical
statenments from physicians regarding Claimant’s ability to return
to work. (EX-17, p. 43).

Ms. Dauterive re-affirmed that no one told her not to conplete
an accident report formregarding Claimant’s injury. (EX-17, p.

51). Mor eover, she explained she would not be involved in the
acci dent reporting procedure unl ess the accident was reported to
her by the injured enployee's supervisor. 1d. She also stated

that before an injured enpl oyee (whether injured on the job or not)
can return to work, he nust conplete a disability claim form or
obtain a physician’s note releasing himto work. (EX-17, p. 52).

She testified she never discussed Claimant’s claimw th M.
G arkson, M. Fazende, M. Sikes or any other Enployer’s
representatives. (EX-17, p. 53). After conpleting the first
report of injury, she sent the report to the Departnment of Labor
and Enployer’s insurance carrier handled the claim thereafter.
(EX-17, pp. 56-57).

On re-direct exam nation, Ms. Dauterive testified that if an
enpl oyee cane to her directly to file an accident report, she would
direct the injured enployee to inform his supervisor before

conpleting first report of injury forms. (EX-17, p. 59). She
re-affirned that C aimnt never stated he had a work-rel ated
acci dent . Id. Ms. Dauterive further stated that when she

specifically asked Claimant if the injury was work-rel ated, he told
her “no.” 1d.
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Medical Evidence
John E. Firestone, M.D.

Dr. Firestone, who is board-certified in internal nedicine,
issued a nedical statenent on August 5, 1999. (EX-3). He
initially examned C aimant on Novenmber 4, 1993 as a “private
patient” as Claimant “did not indicate that he was seeking
treatnment for a conpensation injury.” (EX-3, p. 1). At that tine,

Cl ai mant reported “having trouble with his right shoulder.” 1d.
Upon exam nation, Dr. Firestone opined O aimant had periscapul ar
nmyosi tis. I d. Caimant was treated with an injection and was

prescribed anti-inflanmatories and pain relievers. (EX-3, pp. 1-
2). He restricted Caimant from working until Novenmber 8, 1993.
(EX-3, p. 2).

Keith Partrige (Wiggins Clinic Medical Records)

Dr. Partrige, board-certifiedinfamly practice, was deposed
by the parties on August 12, 1999 in Wggins, Mssissippi. (CX-
23). Caimant was first treated at the Wggins Cinic on Novenber
6, 1993 by Dr. J. Kyle.* (CX-23, p. 4, CX-3, p. 8). Wen d ai mant
returned to the clinic on Novenber 8, 1993, he was exam ned by Dr.
Canpbel | .> (CX-23, p. 4).

On Novenber 10, 1993, daimant presented at the clinic to Dr.
Partrige with severe right shoulder and arm pain, which he began
experienci ng when he woke up Novenber 5, 1993. (CX-23, pp. 5-6;
CX-3, p. 5. Thereis noreference in Dr. Partrige s records that

Caimant injured hinself on the job. (CX-23, p. 6). Upon
exam nation, Dr. Partrige found tenderness in the paraspinous
nmuscl es. (CX-3, p. 5. He adm nistered an injection and
prescribed pain relievers. 1d.

4 Claimant presented to Dr. Kyle with complaints of
shoul der and armpain. (CX-3, p. 8). Dr. Kyle opined a “nerve
i mpi ngenent problent since he found no evidence of soft tissue or
bony inflammation. 1d. dainmant was given an injection and
prescribed a pain reliever. 1d. It should be noted that
Caimant did not report his injury as work-related to Dr. Kyle.
I d.

> Dr. Canpbell noted O ai mant conpl ai ned of bursitis. (CX-
3, p. 6). Upon exam nation, he found soreness and tenderness in
the shoulder area. 1d. He administered an injection and
prescribed a pain reliever. 1d. Dr. Canpbell was not told by
Claimant that his injury was work-rel ated. 1d.
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Dr. Partrige testified Claimant was seen by Dr. Campbell on
November 15,1993. & (CX-23,p.6). Claimantdid notreturnto the
clinic until May 19, 1997 at which time he was examined by a nurse
practitioner. Id __.Additionally, Dr. Partrige treated Claimant on
June 17, 1999 and August 3, 1999. Id

Oncross-examination, Dr. Partrige testified Claimanthad been
treated at the clinic prior to November 6, 1993 for unrelated
conditions. (CX-23, p. 7). He also stated that when he examined
Claimanton November 10, 1993, Claimant did notindicate he thought
he had bursitis. Id

Dr. Partrige explained the reason for the August 3, 1999 visit
was for treatment of arm sores. (CX-23, p. 9). At that time,
Claimant also requested a referral to a pain treatment specialist,
Dr. McKellar, at the Wesley Hospital in Hattiesburg. Id

On re-direct examination, he explained it is not unusual for
a patient to be slightly inaccurate by “a day or so” in stating
when the pain first occurred. (CX-23, p. 11). Dr. Partrige stated
there were no back pain conplaints during the 1993 clinic visits.
H's first records of Claimant’s | ower back pain are noted on June
17, 1999. (CX-23, p. 12).

Dominic M. Cannella, M.D.

Dr. Cannella, board-certified in neurosurgery, was deposed by
the parties on April 22, 1999, in Tupelo, Mssissippi. (CX-21).
He first exam ned C ai mant on Novenber 23, 1993 based on a referral
fromDr. Conn, an orthopaedist. (CX-21, p. 5; attached exhibit B,
p. 1). Dr. Cannella was told by O ai mant that on Novenber 4, 1993,
he “awoke with right armpain, which began without a definite known
preci pitating cause and whi ch had gotten progressively wirse.” |d.
He did not recall whether Caimant was still actively working at
the time he began treatnment. (CX-21, p. 6).

Upon physical examnation, Dr. Cannella did not find any
evi dence of pressure on Claimant’s spinal cord (mnyel opathy), but
did find sonme radicul opat hy. (CX-21, pp. 6-7). Dr. Cannella
opi ned that C7 radicul opat hy was probably secondary to a herni ated
cervical disc at the C6-7 level. (CX-21, p. 7; attached exhibit B,

p. 2).

¢ Dr. Campbell noted Claimant continued to experience
shoulder pain. (CX-3, p. 3). At this time, he referred Claimant
to Dr. Weaver. Id .
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Claimant was re-evaluated on December 2, 1993, at which time,
he underwent an MRI, which confirmed Dr. Cannella’ s initial
inpression of a large ruptured disc at the C6-7 level *“wth
conpression of the seventh nerve root.” (CX-21, p. 8; attached
exhibit B, p. 4). Furthernore, Dr. Cannella found an insignificant
mld bulging disc at the C5-6 l|level, which he opined did not
warrant surgery. 1d.

Dr. Cannella testified Caimnt underwent a C6-7 anterior
cervical diskectony with fusion on Decenber 3, 1993 at Met hodi st
Hospital of Hattiesburg. (CX-21, p. 11; attached exhibit B, pp. 7-
12) . Upon exam nation, he did not find reason to proceed with
surgical intervention on the C5-6 level. 1d. Dr. Cannella opined
that Caimant’s disc herniation and pain conplaints were due to
degeneration. (CX-21, p. 12).

G aimant returned on January 17, 1994, at which tine he
reported his arm pain had dimnished. (CX-21, p. 13). Dr .
Cannel | a exam ned Claimant again on February 28, 1994, at which
time x-rays were taken to check the progress of the fusion. (CX-
21, p. 15). The x-rays reveal ed “good progressi on of fusion at the
C6-7 interspace.” (CX-21, p. 15; attached exhibit B, p. 14). At
that tinme, Cainmant reported his right armpain was “nearly totally
resolved.” 1d.

Dr. Cannella testified that after the surgery, he recomended
Claimant not return to strenuous physical Iabor or activity,
including heavy lifting greater than 20 pounds and prol onged
activities, such as sitting, standing, stooping, bending, pushing
or pulling. (CX-21, p. 16; attached exhibit B, p. 15). These
restrictions were advised on April 11, 1994, which was the |ast
time Dr. Cannella treated C ai mant. (CX-1, pp. 3-4). At that
time, Dr. Cannella discharged C aimant and opi ned that d ai mant
could work full-time wthin the stated restrictions. I d.
Thereafter, Caimant did not return for any nedical treatnment by
Dr. Cannell a.

Dr. Cannella testified that on the Physician's Statenent of
Functional Capacity, which was conpleted on June 23, 1994, he
stated that Claimant’s condition was not work-related in |ight of
the history relayed to himby Caimnt. (CX-21, p. 22; attached
exhibit B, pp. 19-20). Additionally, he noted on the D sability
Eval uati on that O ai mant was di sabled fromreturning to his former
enpl oynment, but could return to sonme occupation. (CX-21, p. 22
attached exhibit B, pp. 17-18). Dr. Cannella considered d ai mant
a candi date for vocational rehabilitation. (CX-21, p. 23).

Dr. Cannella did not recall Claimant telling himthat he was
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injured on the job. (CX-21, p. 25). Rather, he explained that

since he is “used to dealing with Wrknmen’s Conpensation injuries
inthe field of neurosurgery...we specifically ask people, why are
you hurting? And if they say, | hurt nyself at work, we docunent
that in the statenent.” I d. He testified that some of his
pati ents have requested himto file their injury under Worknmen's
Conpensati on, even though the patient was not injured on the job,
but that Dr. Cannella has “steadfastly refused to arbitrarily
assign a patient to Wrknmen’s Conpensation.” (CX-21, p. 26).

Dr. Cannella additionally opined that Caimnt’s present
conpl ai nts of | unbar pain are consi stent with degenerative probl ens
because O ai mant has “a consi stent history of degenerative probl ens
| eading to other neck and | ow back trouble.” (CX-21, pp. 26-27).

On cross-exam nation, Dr. Cannella testified O aimant coul d
return to an occupation where he was capable of sitting and
standing at wll. (CX-21, p. 28). Furt hernore, he expl ained
Claimant could lift 0-15 pounds for approximtely one-third of an
ei ght - hour -work day. Id.

Dr. Cannella has not reviewed any nedical records from ot her
physi ci ans who treated Caimant. (CX-21, p. 32). He admtted that
if Caimant was injured in the manner alleged, the accident could
be a precipitating cause for a degenerative disc to be synptonatic.
(CX-21, pp. 33-34). He also stated that shoulder pain is conmon
when a cervical disc “blows out.” (CX-21, p. 34). Furthernore,
Dr. Cannella stated that neck pain can be associ ated w th shoul der
pain. Id.

Additionally, Dr. Cannella hypothesized that Dr. Danielson s
di agnosi s of disc herniation and extrusion with mnor spondyl osis
IS possibly a consequence of the fusion conbining wwth Caimnt’s
degenerative condition. (CX-21, p. 36). He explained that because
Caimant did not relate a specific incident which precipitated his
pain, Dr. Cannella assunmed his problem was due to a degenerative
problem (CX-21, p. 40). However, he stated that if O ai mant had
related to himthat his pain began after a specific incident, he
woul d have “considered his ruptured disc the result of an injury.”
I d. He recommended a vocational rehabilitation program for
G ai mant because Cl aimant told himhe “was not trained or educated
to performany other type of occupation.” (CX-21, p. 43).

On re-direct examnation, Dr. Cannella testified that
scoliosis of the spine would not have an effect on Claimant’s
condition. (CX-21, p. 44). He stated, however, that significant
prior spinal trauma may predispose a person for devel opnent of
degenerative change in the future. (CX-21, p. 45). He opined that
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Claimant’ s | ater cervical problens were due to degeneration. |d.
Harry A. Danielson, M.D.

Dr. Danielson, board-certified by the Anerican Acadeny of
Neur ol ogi cal and Ort hopaedi c surgery, as well as M croneurosurgery,
was deposed by the parties on June 28, 1999.7 (CX-22). Based on
the referral of M. Bill More, Dr. Danielson first exam ned
Caimant on April 17, 1997 for conplaints of neck pain, shoul der
pain, left arm pain and finger and arm nunbness. (CX-22, p. 11,
CX-2, p. 11). At that tinme, Caimant told Dr. Danielson he had
been injured while working on an oil rig in Novenmber 1993 and
rel ated his previous nedical treatnment. (CX-22, pp. 12-13; CX-2,
p. 11). Dr. Danielson opined Caimant had a central disc
protrusion at the C4-5 level. (CX-2, p. 12). Additionally, he
di agnosed stenosis at the C5-6 level and “a herniated disc with
cord conpression.” 1d. He suggested C ai mant undergo cervical and
| unbar nyel ograns to assess his condition. (CX-22, p. 14). Dr.
Dani el son testified Cainmant conplained of mnor back problens
whi ch were not recorded in the nedical record. 1d. At that tine,
he opi ned C ai mant could not performany work. 1d.

The nyelogram was perforned on February 26, 1998, which
indicated flattening of the spinal cord at the C5-6 | evel, as well
as disc problens at the C4-5 level. (CX-22, p. 15). Additionally,

a herniated disc at the L4-5 | evel was noted. [d. Dr. Danielson
suggested a fusion and di sc renoval procedure “in an attenpt to get
[Caimant] back into sonme kind of productivity.” 1d. A CT scan

was al so perforned, which reveal ed stenosis at the C5-6 | evel and
C-6 nerve root edema. (CX-22, p. 16). Dr. Danielson noted that
G ai mant had pre-existing degenerative change at each level. 1d.

On April 3, 1998, d aimant underwent surgery at the C4-5 and
C5-6 levels. (CX-22, pp. 17-20). Dr. Danielson re-evaluated him
on April 22, 1998, at which tine, he noted Caimant was *“doing
well.” (CX-22, p. 20; CX-2, p. 9). daimant returned on July 23,
1998 conpl ai ni ng of | ow back pain, although the x-rays showed “ a
ni ce cervical lordotic curve” and Dr. Dani el son noted his condition
was heal i ng. (CX-22, p. 21; CX-2, p. 9). Dr. Daniel son saw
Gl ai mant agai n on Septenber 1, 1998, at which tinme he di scussed the
herni ated disc at the L4-5 level with Caimant. (CX-22, p. 22; CX-
2, p. 7). Surgery on the herniated |unbar disc was performed on
Sept enber 23, 1998. (CX-22, p. 23).

G ai mant was re-exam ned by Dr. Dani el son on Cctober 6, 1998,

” Dr. Danielson is not board-certified in neurosurgery.
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at which time, it was noted that he was experiencing muscle spasm
and nerve swelling. (CX-2, p. 6). Dr. Danielson noted Claimant
remained temporarily and totally disabled at this time. Id

Claimant returned to Dr. Danielson on November 10, 1998, at

which time, an MRI was performed to determine if Claimant had a

“recurrent disc” since he was conplaining of leg pain. (CX-22, p.
23; CX-2, p. 5. daimant did not have any arm or shoul der pain.
(CX-22, p. 24; CX-2, p. 5H). He continued to treat with Dr.
Dani el son with no significant change in his condition noted in the
January 5, 1999 nedical records. (CX-2, p. 4). daimant was still
considered tenporarily and totally disabled. 1d.

Dr. Dani el son | ast exam ned C ai mant on May 20, 1999, at which
time, he referred himto Dr. Thomas Hughes, an orthopaedist, for
left hip pain conplaints. (CX-22, p. 24). He testified that
Cl ai mant remai ned tenporarily and totally disabled, but was close
to reaching maxi mum nedical inprovenent. (CX-22, p. 25). He
opined that by July 1999, d aimant should have reached nmaxi mum
medi cal inprovenent with respect to his back condition. (CX-22, p.
27). Dr. Dani el son opined daimant had a 15%i nmpairnment rating as
aresult of the C4-5 and C5-6 levels, as well as a 10% i npai r ment
rating as a result of the L4-5 level. (CX-22, pp. 27-28).

Dr. Dani el son explained that Caimant’s initial shoul der pain
experienced (C6-7 level) after the accident could have been due to
the blown disc in his neck. (CX-22, p. 28). He further testified
that Caimant’s work activities could have caused the herniated
disc to beconme synptomatic and/or blow out. (CX-22, pp. 30-31).

Wth respect to Claimant’s cervical condition, Dr. Daniel son
woul d restrict himfromrapid head and neck novenents, prol onged
extensi on of the neck and stacking objects overhead. (CX-22, pp.
34- 35). Wth respect to Claimant’s |ower back condition, Dr.
Dani el son would limt himto lifting no nore than 20 pounds and
woul d require frequent changes in positions as C aimant’s tol erance
demanded. (CX-22, p. 35). Additionally, Dr. Danielson restricted
himfromfrequent bendi ng, stooping and squatting. |d. He stated
vocational rehabilitation is a possible avenue for Caimant to
pursue. (CX-22, p. 37).

Dr. Daniel son did not expect Clainmant to require nmuch future
medi cal treatnment, other than “medication fromtine totinme.” (CX-
22, p. 38). He opined that in the absence of any other history
than that provided, the C4-5, C5-6 and L4-5 level injuries were
“probably” the natural progression of the 1993 accident. (CX-22,
p. 39). He further explained that because O ai mant was a snoker,
it affected his ability to heal quickly and properly. (CX-22, pp.
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41-42).

On cross-examination, Dr. Danielson testified he has never
reviewed any prior medical treatment Claimant underwent because he
was not provided with such records. (CX-22, p. 45). He was told
by Claimant he was injured on November 4, 1993. (CX-22, pp. 46-
47). Dr. Danielson testified Claimant related his pain to a
specific precipitating cause, namely the November 1993 accident.
(CX-22, pp. 52-53).

Dr. Danielson further explained that a herniated disc can be

an “ongoi ng process” with no specific trauma triggering the pain.
(CX-22, p. 56). He admitted that it would be consistent wth
degenerative disc disease for Caimant’s condition at the C5-6
| evel to progress from Novenber 1993 to April 1997 to a “clinical”
condition. (CX-22, p. 57). Dr. Danielson did not agree with Dr.
Cannella s diagnosis of a ruptured degenerative disc because “he
didn’'t have the history” Dr. Daniel son received. (CX-22, pp. 58-
59). Dr. Danielson disagreed with Dr. Cannella s observation of
“being able to visualize the C5-6 area during surgery.” (CX-22,
pp. 65-66). Rather, he expl ained that | evel cannot be seen “on the
back side where it’s herniated” because that “di sc space [was not]
opened.” (CX-22, p. 66).

Dr. Danielson opined Claimant’s C4-5 and C5-6 | evel problens
are not the sole result of the C6-7 fusion site. (CX-22, p. 79).
Furt hernore, he opined that the problens were nost |ikely due to an
anul us tear, degeneration of which was precipitated by an injury or
“some accunul ated injuries.” (CX-22, pp. 79-80). He expl ai ned
that a person can go for years with a torn anulus before a
herni ation actually occurs. (CX-22, p. 80).

Assuming Dr. Cannella assigned a 9% inpairnent rating to
Claimant’ s condition, Dr. Daniel son assigned an additional 9% for
a total inmpairnment rating of 18% (CX-22, p. 82). He opined that
G ai mant reached nmaxi mum nedical inprovenent from a cervical
standpoint on Septenber 23, 1998. Id. He opined that if
Claimant’s lunbar problens were not due to the Novenber 1993
accident, they are “due to sone tear in the anulus that [ ai mant]
devel oped fromlifting or torquing sone way.” (CX-22, p. 83). Dr.
Dani el son woul d not relate the | ower back pain to the 1993 acci dent
because of the length of time which passed before the condition
mani fested itself. (CX-22, pp. 84-85). He opined that as of July
30, 1999, d ai mant reached maxi rummnedi cal inprovenent with respect
to his back condition. (CX-22, p. 85).

He testified that he does not have any reservations regarding
G ai mant undergoing a functional capacity evaul ation. (CX-22, p.
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87). Dr. Danielson has no record of Claimant relating a July 28,
1998 fall which allegedly aggravated his back pain. 1d.

On re-direct examnation, Dr. Danielson testified C ai mant
does not have any per manent neurol ogi cal deficits. (CX-22, p. 90).
He adnmitted that by “tugging on a chain,” Caimnt could have
precipitated the disc herniation. I d. He also stated that
“sleeping” is not consistent with tearing an anulus. |d.

Robert Hewes, M.D.

Claimant was referred to Dr. Hewes® by Dr. Danielson for his
left hip pain. (CX-8, p. 1). Upon initial exam nation on June 22,
1999, d ai mant conpl ained of pain “over the |ateral side of the
i lium superior. Id. However, Dr. Hewes noted that C ainmant had
no point of tenderness to pal patlon in that spot. 1d. He opined
Cl ai mant did not have a hip joint problem but reconmended a bone
scan “to rule out any lesionintheilium” |Id. dainmnt returned
on July 9, 1999, at which tinme, the bone scan reveal ed “increased
uptake in the left side of the ribs at the 10" and 3" ribs.” |Id.
G ai mant deni ed suffering any trauma. 1d. At this tine, Dr. Hewes
recomended a nechani cal evaluation to be perfornmed by a physi cal
therapist. 1d.

Vocational Evidence
Barney Hegwood

M. Hegwood, a state-licensed vocational rehabilitation
specialist and nationally certified rehabilitation counsel or, was
asked to assess Claimant’s vocational ability at the behest of
Enpl oyer/ Carrier’s counsel. (Tr. 242-243). He testified
Claimant’s file was initially opened in late 1995 or early 1996,
but due to difficulty in scheduling appointnents, the file was

closed. (Tr. 243). It was re-opened on Decenber 16, 1998. M.
Hegwood and Ms. Pal ner net with O ai mant in Wggins, Mssissippi on
February 9, 1999. |d. M. Hegwood i ssued an initi aI eval uati on of

G ai mant on May 3, 1999 and an addendum report on August 4, 1999.
(Tr. 243-244; EX-13).

M. Hegwood testified that he recorded information regarding
Caimant’s daily activities as told to himby Caimant. (Tr. 248-
249) . In witing his report, M. Hegwood explained that it is
i nportant he receive accurate informati on because that it used in

8 The record is devoid of Dr. Hewes’' nedical speciality and
qual i fications.
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writing his report. Id . Mr. Hegwood testified that Claimant
reported he could not drive more than one hour without getting out
to move around. (Tr. 250).

Several tests were performed by Mr. Hegwood, including the
Woodcock Johnson Achievement Test, ® Slosson IQ test and a career
assessment inventory. (Tr. 252-253; EX-13, pp. 18-20). Claimant
exhibited no physical problems sitting while taking the 45-minute
Woodcock Johnson Achievement test. (Tr. 252).

A labor market survey was performed August 4, 1999, in which

Mr. Hegwood identified the following positions which Claimant was

physically andfunctionally capable of performing: industrial sales

position (Superior Lamp & Supply); manager trainee (Blue Ribbon);

route sales position (Schwan’s lIce Cream; auto sales position
(Bert Allen Pontiac/GW); counter sales manager (Ferguson
Enterpri ses, Inc.); security officer (Inperial Pal ace of
M ssi ssi ppi); and night manager (Mdtel 6). (Tr. 258-260; EX-13,
pp. 24-26). M. Hegwood testified that in finding suitable jobs,
he considered Dr. Danielson’s physical |imtations placed on
Caimant as set forth in his June 28, 1999 deposition. (Tr. 260).

Additionally, he claimed that when he spoke wth each
potential enployer, he specifically discussed whether the job
duties fell wthin Caimant’s capabilities. (Tr. 261). M.
Hegwood al so asked potential enployers whether C aimant woul d be
considered for the job position. (Tr. 262). The majority of the
positions identified were located in Gulfport, M ssissippi, which
is approximately 38 mles from Wggins, Mssissippi, Caimant’s
home towmn. 1d. M. Hegwood testified that considering Caimnt’s
educati onal background, his current disability and his age,
Claimant could readily conpete for the jobs identified in the
August 4, 1999 report. |Id.

M. Hegwood explained Claimant’s file was originally opened on
February 2, 1996 in order to identify job positions he was capabl e
of perform ng since he had reached maxi rumnedi cal inprovenent wth
respect to his neck condition. (Tr. 263). The file was
subsequently cl osed on January 3, 1997. (Tr. 265). However, the
file was re-opened on Decenber 16, 1998 to perform a retroactive
| abor mar ket survey in order to denonstrate jobs were avail able, if
Cl ai mant had been interested i n pursuing such jobs. (Tr. 265-266).
Wth respect to the retroactive | abor market survey of May 3, 1999,
M. Hegwood testified the jobs identified were considered Iight-

® The Woodcock Johnson Achievement test measures aptitude
in letter/word identification, comprehension, math calculation
and applied problems (verbal math problems).
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duty and were available. (Tr. 266-267). The retroactive labor
market survey performed on May 3, 1999 identified various general
job positions which Mr. Hegwood claimed were available from 1994
through 1998.

1994 manager trainee (3 positions)
sales representative (4 positions)
warehouse manager (1 position)
dispatcher (1 position)

1995: manager/manager trainee (6 positions)
sales representative (2 positions)
auto salesperson (2 positions)
dispatcher (2 positions)

1996: sales representative (8 positions)
manager/manager trainee (4 positions)

1997: sales representative (7 positions)
manager/manager trainee (5 positions)
dispatcher (1 position)

1998: sales representative (4 positions)
manager/manager trainee (2 positions)

See EX-13, pp. 13-18.

Mr. Hegwood explained that when conducting a labor market
survey in a small town, such as Wiggins, it is common to look for
positions outside the city limits, particularly in a larger, more
metropolitan city, such as Gulfport. (Tr. 267). He further
testified that he tries to remain within a 50-mile radius of where
an individual lives in conducting his labor market surveys. (Tr.

268).

Furthermore, he stated that he did not focus on “meni al jobs,”
such as “pizza delivery fol ks and the door-greeters at Wal - Mart and
the gate guards,” because “those kinds of jobs are always
[avail able].” (Tr. 271). M. Hegwood testified those types of
positions are usually m ni nrumwage and because he felt C ai mant was
a “pretty good wage earner,” he did not consider such jobs. 1d.
He testified that he | ooked for positions in Wggins and found a
counter clerk position at Gateway Lunber Conpany, which paid $6.00
per hour and a sales inventory clerk position at Bill's Dollar
Store, which paid $5.15 per hour. (Tr. 272). M. Hegwood opi ned
that O aimant was overqualified for both of these positions, but
stated that they fall within his physical abilities. I d. M.
Hegwood also testified that there had been a general job
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availability for sedentary and light-duty jobs in Southern
Mississippi since April 1994. (Tr. 274).

On cross-examination, Mr. Hegwood testified that he did not
have any documentation showing the availability or the wage rate of
the positions located in Wiggins. (Tr. 275). He further stated
that each job was a full-time position, requiring 40 hours per
week. (Tr. 277). He located these positions after obtaining the
telephone numbers and addresses of various businesses in Wiggins
via the Internet. (Tr. 277-278). Mr. Hegwood explained that he
had previously conducted a Yellow Pages survey and a newspaper
survey for positions available in the Wiggins area, but the
information contained therein was not useful. (Tr. 278). He
stated he was not submitting the two jobs identified in Wiggins
(counter clerk and sales inventory clerk) as suitable alternative
employment due to the wage rate paid. (Tr. 279).

Mr. Hegwood did not discuss what percentage of each day
Claimant would spend bending, lifting, sitting and standing, but
rather, asked generally if Claimant could alternate sitting,
standing, walking or any other activity whenever he so requires.
(Tr. 281). He claimed each potential employer included in the
| abor mar ket survey responded “yes.” Id.

He opined that whether Caimant was capable of the seven
positions identifiedin Gulfport depended upon, anong ot her things,
his ability to tolerate driving alnost 40 mles (one-way) to and
fromwork. (Tr. 282). M. Hegwood explained that three of the
positions involved driving in order to performthe job duties, i.e.
the route sales position. I d. He also stated that several
positions invol ved comm ssion wages, i.e. the auto sal es position,
but was not able to state with specificity Caimnt’s actual
earni ng potential. (Tr. 283-284). He testified that if Dr.
Dani el son still considered Caimant tenporarily and totally
di sabl ed, O ai mant woul d be unable to return to work. (Tr. 289).

M. Hegwood testified Cainmant scored “81" on the Slosson I Q
test, which was determ ned to be bel ow average. (Tr. 289-290). He
expl ai ned the purpose of the test scores was to denonstrate that
positions within the semskilled and skilled range existed for
d ai mant . (Tr. 291). He did not inquire of the mninmm
educati onal requirenents for each position because he did not think
such requirenments woul d have any beari ng on whet her C ai mant woul d
be hired. (Tr. 292).

M. Hegwood testified Caimant’s letter/word identification
and conprehension were at the high school level, but his math
skills were at the junior high or mddle school level. (Tr. 293).
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He further opined Claimant needed to improve his social skills,
particularly as they relate to the job interview process. (Tr.
297).

Mr. Hegwood admitted he did not specifically identify
employers in his retroactive labor market survey, but rather,
performed the survey to identify categories of employment. (Tr.
298). He testified he did not contact any potential employers, nor
did he submit to Claimant the job listing descriptions found. Id
He stated that he directed all labor market survey information to
Enpl oyer/ Carrier and C aimant’s counsel. |d.

In response to the undersigned s questioning, M. Hegwood
testified that the physical restrictions placed on C aimant by Dr.
Cannella allowed himto work within the sedentary physical - demand
range. (Tr. 300-301). M. Hegwood further admitted that the
retroactive | abor market survey fails to set forth with specificity
t he physi cal demands and requirements of any jobs identified. (Tr.

301). He concluded C ai mant was physically able to performthe
jobs identified “based on [M. Hegwood s] experience in placing
i ndividuals with handicaps simlar to [Claimant’s].” (Tr. 303).

Wth respect to the jobs identified in the August 4, 1999 | abor
mar ket survey, M. Hegwood considered the jobs sedentary to |ight
duty. 1d.

Jennifer Palmer

Ms. Palnmer, a |licensed vocational rehabilitation specialist
and a nationally board-certified nental health counselor, testified
that she co-authored M. Hegwood' s May 3, 1999 retroactive |abor
mar ket report. (Tr. 308). She testified that she net wth
Caimant in February 1999. (Tr. 309). At that tinme, she did not
record that Caimant had any problenms with driving. (Tr. 310).
She further reported that Caimant told her he took the GED test,
but never knew the actual results. 1d.

During the interviewwith Caimnt, M. Palnmer recorded that
Gl ai mant “arises between 4:00 and 7:00 a.m” to help the boys get
ready for school. (Tr. 311; EX-13, p. 6). She stated that during
the interview, Claimant’s girlfriend, Ms. More, was sl eeping and
“didn’t get up till quite a bit later.” (Tr. 311-312; EX-13, p.
6) . Cl aimant reported taking various nedications, including
Utram Valium Hydrocodone and Lortab. (Tr. 312-313; EX-13, p.
10).

Ms. Pal mer explained that what Dr. Cannella classified as
sedentary work “would actually be light-duty work, according the
Departnment of Labor’s definition.” (Tr. 314). She al so stated
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that Dr. Danielson’s restrictions would allow C aimant to perform
sedentary to light-duty work. (Tr. 317). Ms. Pal ner expl ai ned
that the only difference between Dr. Danielson and Dr. Cannella’s
cervical spinerestrictions is that Dr. Daniel son believes O ai mant
shoul d avoid rapid neck novenents or quickly turning his head.
(Tr. 318).

She further testified that she agreed with the opinions set
forth in the May 3, 1999 report. 1d. M. Pal ner opined that there

was a general light-duty and sedentary job availability in the
southern M ssissippi area from April 1994 through the present.
(Tr. 319).

On cross-exam nation, Ms. Palmer testified that Dr. Cannella’s
20-pound lifting restrictions falls within the |ight-duty category.

(Tr. 324). She considered Caimant to be self-sufficient and
i ndependent. (Tr. 327). M. Palner testified C aimant reported he
does sone cooking, washing dishes and | aundry. I d. She found

G ai mant had some difficulty recalling certain things. (Tr. 328).
Tom Stewart

M. Stewart, a licensed vocational rehabilitation and
nationally certified rehabilitation counselor, was retained by
Cl ai mant’ s counsel to assess Cl aimant’s enpl oyability and rebut Ms.
Pal mer and M. Hegwood’'s | abor market surveys of May 3, 1999 and
August 4, 1999. (Tr. 330-331; CX-18). He did not find the
retroactive |abor market survey of WMy 3, 1999 very reliable
because it was not specific enough with respect to physical
demands. (Tr. 331; CX-18, p. 7). M. Stewart testified that the
August 4, 1999 report would have to be considered invalid and
hypot heti cal because Dr. Dani el son opi ned C ai mant was tenporarily
and totally disabled. (Tr. 332; CX-18, p. 7).

Wth respect to the various sales positions identified in the
August 4, 1999 report, M. Stewart testified that those positions
would not be suitable alternative enploynment because d ai mant
“never actively solicited sales in a true sales capacity” and
t herefore does not possess sal es experience. (Tr. 333; CX-18, p.
7). He further stated C aimant has never gained any specific
transferable skills referable to the positions identified in the
nost recent survey. 1d.

Moreover, M. Stewart opined C aimant would not be seriously
consi dered for the job positions due to his bel ow average | Q score,
| ow mat h scores and | ack of high school diploma. (Tr. 334-335).
He testified that there is a direct correlation between the
di stance one commutes to work and his level of injury. (Tr. 336).
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With respect to the route sales position, Mr. Stewart
classified it as a medium-duty job as defined in the Dictionary of
Occupational Titles . (Tr. 337). He opined that the full-time
industrial sales position would require “traveling for hours.”

(Tr. 338). He also opined the counter sal es manager position was
i nappropriate because Caimant possessed no prior plunbing

experi ence. I d. M. Stewart testified the security officer
position may be suitable, if Cainmnt possesses a high school
di pl oma and the job position so requires. 1d. He also stated the
security officer position may require himto remain on his feet
constantly. I d. M. Stewart did not think C ainmnt possessed
enough intelligence or achievenent |evel to perform conmm ssion
sales jobs. (Tr. 339). Finally, he opined Caimnt would earn

| ess than the wages indicated in the |abor market surveys. (Tr.
340) .

On cross-exam nation, M. Stewart agreed that from 1994
through the present, there was a general availability of sedentary
and light-duty jobs in the southern Mssissippi area. (Tr. 341-
342). He believed O aimant would not be able to perform door-to-
door sales, comm ssion sales or “neeting the public in general,”
despite his previous experience interfacing with the public while
wor ki ng as a service representative for Enployer. (Tr. 342-343).

M. Stewart testified he has not actively sought enpl oynent
opportunities for Claimant, nor has he offered his expertise in
devel oping Claimant’s social skills. (Tr. 348). He identifiedthe
foll owi ng unskilled |ight-duty positions which he believed C ai mant
to be capable of performng: fuel booth cashier; gate guard;
par ki ng | ot cashier; security guard; and conveni ence store cashier.
(Tr. 348-349; CX-18, p. 7). He stated that those jobs were
avail able in the Gulfport area, but did not knowif such jobs were
available in the Wggins area. (Tr. 349).

He has not contacted any potential enployer listed in the
August 4, 1999 survey. 1d. M. Stewart further stated that he was
not di sputing that M. Hegwood concluded all positions identified
fell wthin Caimant’s restrictions, but felt that additional
i nformati on, such as the physical demands, was needed to determ ne
if such a position was suitable alternative employnment. (Tr. 350).
He expl ai ned that sone jobs require high school diploms in order
to be considered for work. (Tr. 353). M. Stewart is not aware
that d aimant has been turned down for any position because he
could not prove he had a GED. (Tr. 354). M. Stewart stated that
he was relying on Claimant’s testing results and his hearing
testinony as the primary basis for his opinion. (Tr. 355). He did
not utilize the Wodcock Johnson Achievenent test results in
formng his opinion. (Tr. 356).
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On re-direct examination, Mr. Stewart testified if Claimant

cut his hair, obtained a new set of clothes and “cleaned up a
little bit,” he would be taken nore seriously by potential
enpl oyers. (Tr. 357). However, he felt the jobs identified were
not wwthin Claimant’s capacity. 1d. M. Stewart testified that

based on Dr. Danielson’s restrictions, Caimnt was capable of
light-duty work. (Tr. 360).

Contentions of the Parties

Cl ai mant argues the record evidence establishes that he has
met the Section 20(a) presunption because he suffered an injury at
the C6-7 level while in the course of his enploynent wi th Enpl oyer
on Novenber 2, 1993. Additionally, it is contended that his
disability due to herniation at the C4-5 and C5-6 |evels was the
natural progression of the Novenber 2, 1993 injury and thus, his
entire resulting condition is conpensable. He also argues that his
| at e-mani festing lunbar injury is related to the Novenber 2, 1993
acci dent. Claimant further alleges that Enployer has failed to
establish suitable alternative enploynent and he is thus entitled
to permanent total disability benefits.

Enpl oyer/ Carrier, on the other hand, argue C ai mant has fail ed
to prove that he suffered a work-related injury. Al ternately,
Enpl oyer/ Carrier contend that if Cdaimant was found to have
sustained a work-related injury, the only resultant injury was an
aggravation of a pre-existing degenerative condition at the C6-7

| evel. Alternately, Enployer/Carrier asserts that if all injuries
are found to be work-rel ated, Enployer/Carrier should belimtedto
presumably conpensatory and nedical liability for the C6-7

condition only in light of the fact that Caimant did not seek
medi cal treatment for the additional conditions for three years.
Additionally, it is urged that Caimant can return to light or
sedentary labor and that suitable alternative enploynent was
est abl i shed. Finally, Enployer/Carrier contend that should
Cl ai mant recover disability conpensation benefits, credit to
Enpl oyer and reinbursement to Enployer’s long-term disability
carrier should be given to avoid a substantial double recovery by
d ai mant .

IV. DISCUSSION

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Voris v. Eikel, 346 U S 328,
333 (1953); J. V. Vozzolo, Inc. v. Britton, 377 F. 2d 144 (D.C
Gr. 1967). However, the United States Suprenme Court has
determ ned that the "true-doubt” rul e, which resol ves factual doubt
in favor of the Caimnt when the evidence is evenly bal anced
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violates Section 7(c) of the Administrative Procedure Act, 5 U.S.C.
Section 556(d), which specifies that the proponent of a rule or
position has the burden of proof. Director, OWCP v. Greenwich

Collieries , 512 U.S. 267, 114 S.Ct. 2251 (1994), aff'g . 990 F.2d
730 (3rd Cir. 1993).

In arriving at a decision in this matter, it is well-settled
thatthe finder of fact is entitled to determine the credibility of
witnesses, to weigh the evidence and draw his own inferences
therefrom, and is not bound to accept the opinion or theory of any
particular medical examiners. Avondale Shipyards, Inc. v. Kennel ,
914 F.2d 88, 91 (5th Cir. 1988); Atlantic Marine, Inc. and Hartford

Accident & Indemnity Co. v. Bruce , 661 F. 2d 898, 900 (5th Cir.
1981); Banks v. Chicago Grain Trimmers Association, Inc. , 390U.S.
459, 467, reh’g denied , 391 U.S. 929 (1968).

A Caimant’s Credibility

The administrative law judge has the discretion to determine
the credibility of a witness. Furthermore, the administrative law
judge may accept a claimant’s testinony as credible, despite
i nconsi stencies, if the record provi des substanti al evidence of the
claimant’s injury. Kubin v. Pro-Football, Inc., 29 BRBS 117, 120
(1995); see al so Pl aquem nes Equi pnent & Machi ne Co. v. Neuman, 460
F.2d 1241, 1243 (5" Gir. 1972).

In the present matter, | found Claimant’s testinony generally
| acked factual uniformty, selectively recalled and not entirely
per suasi ve. Al though daimant provided many contradictory
statenments and his hearing testinony differed at tinmes from his
earlier deposition testinony, | find that he provided sufficient
testinmony with respect to the causation of his cervical and back
conditions. Furthernore, | find that notw t hstandi ng the internal

i nconsi stencies of his testinony, the nedical evidence of record
buttresses the fact that Caimant did indeed suffer froma pain or
harm as explicated nore thoroughly herei nbel ow. Froman objective
standpoint, the harm or pain continued to provide synptons for
whi ch he was treated by vari ous physicians over a period of years.

In brief, Enployer attenpts to discredit Caimant by
scrutinizing the record for instances of his inconsistent
testi nony. The followng are sone exanples of daimant’s
i nconsi stent testinony which Enployer points out in its brief and
nmy reasons for finding such inconsistencies persuasive in
establishing Caimant’s incredulity.

Enpl oyer contends Claimant’s testinony is unreliable for two
reasons: (1) Claimant’s “proof” of a work-related accident and
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explanation of why he did not report a work-related injury to

Employer or his physicians both contradict each other and “make no
sense,” and (2) Caimant’ s testinony i s inconsistent with testinony
fromother w tnesses. See Enployer’s Post-Trial Menorandum pp
12, 16.

Enpl oyer clains that Caimnt did not report a work-rel ated
i njury because he thought he had bursitis. It is argued that the
“bursitis defense” has changed “dramatically through the course of
this clainf and that C aimant has contradicted hinself by first
alleging that after returning from offshore he was told by Dr.
Firestone, M. Douglas and/or Ms. Dauterive that he had bursitis
but yet inconsistently reporting that as he was coning off the rig,
he diagnosed hinself with bursitis. Thr oughout his testinony,
Cl aimant attributed the diagnosis of bursitis to vari ous w tnesses,
each of whom denied telling Caimant that he had bursitis. For
exanple, M. Douglas credibly testified that he did not tell
Cl ai mant he had bursitis, nor has he ever known C ai mant to have
such a condition. (CX-24, pp. 26-27). Mor eover, Ms. Dauterive
deni ed suggesting to Caimant that he suffered frombursitis. (EX-

17, p. 9). Finally, Dr. Firestone never diagnosed Claimant with
bursitis. (EX-3). It should be noted that each of the
af orementi oned wi tnesses have nothing to gain fromthe litigation
of this matter. Thus, | find the testinony of M. Douglas, M.

Dauterive and Dr. Firestone extrenely credi ble and persuasive. On
the other hand, Cdaimant, who continually changed his testinony
regarding the suggestion of bursitis by various persons, has a
personal interest in the outcone of this matter and thus, | find
his testinmony has been seriously flawed by his failure to
accurately report his condition.

Nevert hel ess, whether M. Douglas, M. Dauterive and/or Dr.
Firestone believed or concluded that daimnt suffered from
bursitis does not convince nme that C aimant did not suffer froma
wor k-related injury. To the contrary, the nedical evidence of
record supports a finding of harmto his body, as he was treated
for two separate cervical conditions and a | unbar condition over a
period of time. Thus, | conclude that this particul ar exanpl e of
Cl aimant’ s i nconsistent testinony, although calling into question
his credibility, does not necessarily dimnish the fact of his
bodily harm and injury.

Enpl oyer al so attenpts to undermne Claimant’s credibility by
pointing out that Claimant allegedly told his roommuate, M.
Dougl as, that he injured hinself offshore. Enployer contends that
“if it is true as of the norning of Novenber 4, C ai mant recogni zed
he had a work-related injury, why didn't he report it as such
thereafter?” The testinonial evidence of M. Sikes, Ms. Dauterive
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and the medical physicians support Enployer’s contention that
Claimant failed to report his injury as work-related. As noted
her ei nabove, Claimant’s testinony has been seriously called into
question due to his failure to accurately report his injury to
Enpl oyer and other w tnesses. In so doing, | find d aimant
unper suasi ve and accord little probative weight to his testinony.
However, although the representation of his non-work-related
condition to everyone except M. Douglas was inconsistent with his
true work-related condition, this does not alter the fact that
G aimant suffered bodily harmand injury, which is substantially
buttressed by the nedical evidence of record.

Mor eover, Enployer relies on various inconsistencies between
Claimant’ s testinony and other witnesses. Clainmant testified that
Ms. Dauterive told himhe could not file a worker’s conpensation
cl ai m because 14 days had already passed since the alleged work
accident. However, Ms. Dauterive denied so inform ng C ai mant or
any ot her enpl oyee. | credit Ms. Dauterive's testinony as nore
bel i evabl e. Merely because Ms. Dauterive did or did not tell
C aimant that he could not file a worker’s conpensation claim 14
days after the accident does not abrogate the fact of Claimnt’s
harm or injury.

Additionally, Caimant claimed he told Dr. Cannella his
shoul der injury was work-related, but that Dr. Cannella told him
the claim would not be treated as a work-related claim Dr

Cannel l a denied such statenents. | credit Dr. Cannella whose
nmedi cal records support his denial. 1In fact, Dr. Cannella, who I
found to be well-reasoned and persuasive in his testinony, clained
that he had “very accurate” records of his patients. | find that

this purported inconsistency, evenif true, does not contradict the
fact that O ai mant sustained a work-related injury. He clearly did
not report the injury as work-rel ated.

Finally, Enployer points out other inconsistencies which are
listed in Enpl oyer’s Post-Trial Menorandum pp. 18-21, which | find
unpersuasive in establishing that Caimant’s harmor pain was not
genui ne, nor work-rel ated.

Wherefore, | find and conclude that notw thstanding the
internal inconsistencies and contradictory evidence, Caimant’s
cervical and | unbar conditions are substantially buttressed by the

medi cal evidence of record, as explicated below. In |light of the
foregoing, | wll analyze whether C aimant established a prim

facie claimfor conpensation for two separate cervical injuries and
a back injury and the applicability of the Section 20(a)
presunpti on.
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B. Compensable Injury

According to the Act, an injury is defined as an “acci dent al
injury or death arising out of and in the course of enploynent[.]”
33 US.C. 8§ 902(2). A presunption that an injury arose out of the
course of enploynment arises once a claimnt establishes a prim

facie claim for conmpensation. Merrill v. Todd Pacific Shipyards
Corp., 25 BRBS 140 (1991); Stevens v. Tacoma Boat Building Co., 23
BRBS 191 (1990). In order to establish a prima facie claim for

conpensation, a claimant need not affirmatively establish a
connection between work and harm Rat her, a claimant has the
burden of establishing only that he sustained physical harmor pain
and that an accident occurred in the course of enploynent, or
conditions existed at work, which could have caused the harm or
pain. Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984); Kelaita
v. Triple A Mach. Shop, 13 BRBS 326 (1981), aff’'d sub nom Kelaita
v. Director, OANCP, 799 F.2d 1308 (9" Cir. 1982).

Cl ai mant’ s credi bl e subj ective conpl ai nts of synptons and pain
can be sufficient to establish the element of physical harm
necessary for a prinma facie case and the invocation of the Section
20(a) presunption. See Sylvester v. BethlehemSteel Corp., 14 BRBS
234, 236 (1981), aff’'d sub nom Sylvester v. Director, OACP, 681
F.2d 359 (5" Cir. 1982).

1. Cervical Injury at C6-7 Level
a. Physical Harm or Pain

In the present matter, Caimant testified he began
experienci ng shoul der pain after working aboard a rig on or around
Novenber 2, 1993. (Tr. 78). The nedical evidence of record
further establishes that O ai mant rel ated such shoul der painto Dr.
Firestone, who treated himfirst. (EX-3, p. 1). Additionally,
Claimant reported to Dr. Partrige severe right shoulder and arm
pain on Novenber 10, 1993. (CX-23, pp. 5-6). dainmant treated
with Dr. Cannella, who al so found a ruptured disc at the C6-7 | evel
as well as nerve root conpression. (CX-21, p. 8). A cervical
di skectony was perforned on Decenber 3, 1993. (CX-21, p. 11).
Cl aimant was |ast treated for his C6-7 |l evel condition on April 11,
1994, at which tine Dr. Cannella released Claimant to return to
work wi th physical restrictions. (CX-21, p. 15).

Based on the foregoing, |I find that Caimnt’s testinony and
the sound nedical evidence of record clearly establish that
Cl aimant suffered a harmor pain to his cervical region at the C6-7
| evel and has therefore denonstrated the first elenment of
establishing a prinma facie claim for a conpensable injury under
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Section 20(a).

b. Accident or Conditions at Workplace

In addition to meeting the first element of a prima facie
claim, as discussed hereinabove, the claimant must also show that
an accident at work or conditions in his workplace could have
caused the harm. Kier , 16 BRBS at 129.

In the present matter, the evidence of record establishes
Claimantwas employed as a service technician whose duties included
overseeingthe installation of wellhead equipment. (EX-14, p. 10).
Claimant testified that on or around November 1, 1993, he was
assigned to unplug wells on a Chevron production platform. (Tr.
67-68). He claimed the plugging tool, which weighed about 400
pounds, would have to be moved from well to well manually since the
crane (which would have moved the tool) was inoperable. (Tr. 71-
76). Claimant further testified that after moving the plugging
tool from well to well, he began to experience a burning sensation
in his shoulder area. (Tr. 78).

Not wi t hst andi ng Claimant’ s i nt ernal testi noni al
i nconsistencies, | find that Caimant was generally credible in
establishing that the conditions at his workpl ace couldhave caused

his injury. The fact that he had to manually nove a 400 pound t ool
undoubt edl y creat ed wor ki ng conditions in the workplace which could
potentially cause injury to an enpl oyee.

Thus, in light of the foregoing, |I find that the preponderance
of the evidence shows that conditions at Caimnt’s workplace
exi sted which could have caused his cervical harmor pain at the
C6-7 level. Accordingly, daimnt has net the second requirenment
for establishing a prima facie claimfor a conpensable injury and
is entitled to the Section 20(a) presunption.

c. Enployer’s Rebuttal Evidence

Once the presumption is invoked, the burden shifts to the

employer to rebut the presumption with substantial and

countervailing evidence which establishes that the claimant’s
enpl oynment di d not cause, contribute to or aggravate his condition.
Janes v. Pate Stevedoring Co., 22 BRBS 271 (1989); Peterson v.
General Dynamics Corp., 25 BRBS 71 (1991). “Substantial evidence”
nmeans evi dence that reasonable mnds m ght accept as adequate to
support a concl usion.

Enpl oyer nust produce facts, not specul ati on, to overcone the
presunption of conpensability. Reliance on nere hypothetical
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probabilities in rejecting a claimis contrary to the presunption
created by Section 20(a). See Smith v. Sealand Term nals, 14 BRBS
844 (1982). Rather, the presunption nust be rebutted w th specific
and comprehensive medical evidence proving the absence of, or
severing the connection between, the harmand enpl oynent. Hanpton
v. Bethlehem Steel Corp., 24 BRBS 141 (1990).

In the present matter, | find Enpl oyer has not presented any
substantial and countervailing nedical evidence that Caimnt’s
cervical injuries were not caused by his enploynent with Enpl oyer
as a service technician. The nedical evidence of record
establ i shes that C aimant conplai ned of shoul der and neck pain,
which was treated by Drs. Firestone, Canpbell, Kyle, Partrige and
Cannella. In fact, Dr. Cannella perfornmed a cervical diskectony
with a fusion in an effort to alleviate Claimant’s cervical pain.
(CX-21, p. 11; attached exhibit B, pp. 7-12). Furt hernore, no
physi ci an has ever opined that Caimant’s cervical injuries did not
result from his enployment which would thus directly rebut
causation. Rather, Dr. Cannella, who treated C aimant’s cervi cal
condition for about six nonths, opined his injuries were due to
degeneration since Claimant did not relate a specific incident to
the onset of his pain. However, Dr. Cannella admtted that if
Cl ai mant was injured on the job in the manner all eged, the acci dent
“could be a precipitating cause for a degenerative disc to becone
synptomatic.” (CX-21, pp. 33-34). Additionally, he stated if
Caimant had related to himthat his pain began after a specific
i ncident, he would have considered the ruptured disc the result of
that incident. (CX-21, p. 40). daimant was eventually rel eased
on April 11, 1994 to return to work wth certain physical
restrictions.

In [ight of the foregoing and given the |iberal construction
of the Act, | find that Enpl oyer has failed to show under G eenw ch
Collieries substantial and countervailing evidence that Caimant’s
cervical injuries at the C6-7 level were not caused by his
enpl oynent . Accordingly, | find and conclude dainmant has
established a prima facie claim that he suffered a work-rel ated
infjury to the C6-7 level under the Act sufficient to invoke the
Section 20(a) presunption. Cairns v. Matson Termnals, Inc., 21
BRBS 252 (1988).

2. Cervical Injury at C4-5 and C5-6 Levels

10 Dr. Cannella explained that the lack of trauma which
allegedly triggered Claimant’s herniation “was not an unusual
circunstance at all” and stated that the pain could have
originated “for no specific reason.” (CX-21, pp. 7-8).
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a. Physical Harm or Pain

Approximately three years after being released by Dr.
Cannella, Claimant re-sought medical treatment for additional
cervical problems at the C4-5 and C5-6 levels. (CX-22, p. 15).
These cervical problems were treated by Dr. Danielson who found
central disc protrusion, stenosis and a herniated disc with cord
compression. (CX-22, p. 14; CX-2, p. 12).  On April 3, 1998,
Claimant underwent surgery at the C4-5 and C5-6 levels. (CX-22,
pp. 17-20). Dr. Danielson opined that Caimant’s C4-5 and C5-6
| evel problenms were nost |ikely due to an anulus tear which was
further aggravated by an injury or accunulated injuries affecting
hi s degenerative condition. (CX-22, pp. 79-80).

It should al so be noted that while Caimant was treating with
Dr. Cannella in 1993 and 1994, Dr. Cannella noted a m|d bul ging
disc at the C5-6 level of no clinical significance, which at that
tinme did not warrant surgery. (CX-21, p. 8; attached exhibit B, p.

4) . In his deposition, Dr. Cannella explained that Caimant’s
conpl aints of pain were consistent with the degenerative process.
(CX-21, p. 26). He also admtted that wupon review of Dr.

Dani el son’ s nedical notes, Claimant’s condition (referring to the
C4-5 and C5-6 | evel problens) may possibly be a consequence of the
fusion conmbining with Cainmant’s degenerative condition. (CX-21,
p. 36).

More inmportantly, neither Dr. Cannella nor Dr. Dani el son ever
attributed the C4-5 and C5-6 | evel problens to the Novenber 2, 1993
wor k acci dent . Addi tionally, neither physician opined that
Claimant’ s | atent condition was itself caused by the work acci dent,
nor that it had conbined with or contributed to a pre-existing
inmpairment or underlying condition, thus constituting an
aggravation or “reinjury.” See Strachan Shipping Co. v. Nash, 782
F.2d 513 (5" Cir. 1986).

Additionally, Caimant testified he continued to experience
pain in his neck and shoul der during the interi mperiod he was not
seeking nedical treatnent. (Tr. 107-109). Having found C ai mant’s
testinony wunpersuasive and highly contradictory, | accord no
probative weight to his testinmony regarding his continuing pain.
The fact that C ai mant did not seek nmedi cal treatnent for nore than
three years, although he was allegedly continuing to experience
pain, belies the severity on existence of pain and does little to
convince me that the C4-5 and C5-6 level injuries were work-
rel at ed.

Based on the foregoing, |I find Drs. Cannella and Daniel son’s
medi cal opinions to be well-reasoned and persuasi ve i n establi shing
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that Claimant suffered harm or pain to his cervical region at the

C4-5 and C5-6 levels. However, in view of a three year period from

the alleged causative accident to medical treatment, and because
neither physician has attributed the C4-5 and C5-6 level harm or
pain to the work accident of November 2, 1993, except by
speculation, | find that Claimant has not established that the
latent cervical injuries are work-related. Thus, he has failed to
establish a prima facie claim for compensation. Wherefore,
Claimant is not entitled to the Section 20(a) presumption that the
additional and latent cervical injuries arose out of and in the

course of his employment with Employer.

3. Back Injury
a. Physical Harm or Pain

Claimant also alleges that he suffered a back injury as a
result of the November 2, 1993 work accident. As noted hereinabove
in the medical evidence, Claimant failed to report a back injury
until April 17, 1997, almost three and one-half years after the
November 2, 1993 work accident occurred. The latent appearance of
this alleged condition makes it highly unbelievable that it was
related to the November 2, 1993 work accident. Moreover, my
conclusion that the back condition was not causally related to the
November 2, 1993 work accident is buttressed by the sound medical
reports of Drs. Firestone, Partrige and Cannella, who did not
record any back complaints. When Claimant ceased treating with Dr.
Cannella in March 1994, he did not seek any medical treatment, for
cervical problems, back problems or otherwise, until April 17,
1997, at which time, he presented to Dr. Danielson with complaints
of minor back pain, which were not even recorded in his notations.
(CX-22, p. 14).

Moreover, during the time Dr. Danielson treated Claimant, he
opined that G ai mant’ s | unbar probl ens were not due to t he Novenber
1993 accident, but rather, “to sone tear in the anulus that he
devel oped from lifting or torquing sone way.” (CX-22, p. 83).
Additionally, Dr. Danielson stated that he would not relate the
| ower back pain to the 1993 accident due to the length of tine
whi ch passed before the condition manifested itself. (CX-22, pp.
84-85). | find Dr. Dani el son’s nedi cal opinion to be well-reasoned
and persuasive in light of his qualifications and given the fact
that he has treated and eval uated C ai mant for nore than two years.
It should also be noted that no other physician disputes Dr.
Dani el son’s nedical opinion regarding Caimant’s back condition
bei ng unrelated to the Novenber 1993 work accident.

Finally, Caimant testified that his back problens did not
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manifest until four years after the work accident. (Tr. 220).

In light of the foregoing, | find Claimant has not established
that he suffered a harm or pain to his back as a result of the
November 2, 1993 work accident. Consequently, | conclude that
Claimant has failed to establish a prima facie claim for
compensation and is therefore not entitled to the Section 20(a)
presumption that his alleged back injury arose out of and in the
course of his employment with Employer.

C. Nature and Extent of Disability

Having found that Claimant’ s back injury is not a conpensabl e
infjury and that Cdaimant suffers from a conpensable cervical
injury, the burden of proving the nature and extent of his
disability, as it relates to his cervical condition, rests with the
Claimant. Trask v. Lockheed Shi pbuil ding Construction Co., 17 BRBS
56, 59 (1980).

Disability is generally addressed in ternms of its nature
(permanent or tenporary) and its extent (total or partial). The
per manency of any disability is a nmedical rather than an economc
concept. Disability is defined under the Act as an "incapacity to
earn the wages which the enployee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 U S.C. 8§ 902(10).
Therefore, for Claimant to receive a disability award, an econom c
| oss coupled with a physical and/or psychol ogi cal inpairnment nust
be shown. Sproull v. Stevedoring Servs. of Anerica, 25 BRBS 100,
110 (1991). Thus, disability requires a causal connection between
a worker's physical injury and his inability to obtain work. Under
this standard, a claimant may be found to have either suffered no
loss, a total loss or a partial |oss of wage earning capacity.

Per manent disability is a disability that has continued for a
| engthy period of tinme and appears to be of lasting or indefinite
duration, as distinguished fromone in which recovery nerely awaits
a normal healing period. Watson v. Qulf Stevedore Corp., 400 F.2d
649, pet. for reh'g denied sub nom Young & Co. v. Shea, 404 F.2d
1059 (5th Cir. 1968)(per curiam, cert. denied, 394 U S. 876
(1969); SGS Control Services v. Director, ONCP, 86 F.3d 438, 444
(5th Gir. 1996). Aclaimant's disability is permanent in nature if
he has any residual disability after reaching nmaxi num nedi cal
i nprovenent. Trask, 17 BRBS at 60. Any disability suffered by
G ai mant before reachi ng maxi num nedi cal i nprovenent i s considered
tenporary in nature. Berkstresser v. Washington Metropolitan Area
Transit Authority, 16 BRBS 231 (1984); SGS Control Services V.
Director, OACP, supra., at 443.




43

The question of extent of disability is an economic as well as

a medical concept. Quick v. Martin , 397F.2d 644 (D.C. Cir1968);

Eastern S.S. Lines v. Monahan , 110 F. 2d 840 (1st Cir. 1940);

Rinaldi v. General Dynamics Corporation , 25 BRBS 128, 131 (1991).
To establish a prima_facie case of total disability, the

claimant must show that he is unable to return to his regular or
usual employment due to his work-related injury. Elliottv. C & P

Telephone Co. , 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shipyards Corp. , 21 BRBS 339 (1988); Louisiana Insurance Guaranty
Association v. Abbott , 40 F.3d 122, 125 (5th Cir. 1994).

Claimant’'s present medical restrictions must be compared with the

specific requirements of his usual or former employment to

determine whether the claim is for temporary total or permanent

total disability. Curit v. Bath Iron Works Corp. , 22 BRBS 100
(1988). Once Claimant is capable of performing his usual

employment, he suffers no loss of wage earning capacity and is no

longer disabled under the Act.

D. Maximum Medical Improvement (MMI)

The traditional method for determining whether an injury is
permanent or temporary is the date of maximum medical improvement.

See Turney v. Bethlehem Steel Corp. , 17 BRBS 232, 235, ftn 5.
(1985); Trask v. Lockheed Shipbuilding Construction Co. , Ssupra. ;
Stevens v. Lockheed Shipbuilding Company , 22 BRBS 155, 157 (1989).

The date of maximum medical improvement is a question of fact based
upon the medical evidence of record. Ballesteros v. Willamette

Western Corp. , 20 BRBS 184, 186 (1988); Williams v. General

Dynamics Corp. , 10 BRBS 915 (1979).

An employee reaches maximum medical improvement when his
condition becomes stabilized. Cherry v. Newport News Shipbuilding

& Dry DockCo. , 8 BRBS857(1978); Thompson v. Quinton Enterprises,

Limited , 14 BRBS 395, 401 (1981).

In the  present matter, nature and extent of disability and
maximum medical improvement will be treated concurrently for
purposes of explication.

1. Cervical Injury at C6-7 Level

The parties stipulated that Claimant reached maximum medical
improvement with respect to the cervical condition at the C6-7
level on April 11, 1994. Dr. Cannella s records and opinions
support the stipulation and therefore, I find that C ai mant reached
maxi mum medi cal inprovenent on April 11, 1994 with respect to the
C6-7 level injury.
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Accordingly, | find that Claimant was temporarily and totally
disabled from November 2, 1993, the date of injury, until April 11,
1994, the date he reached maximum medical improvement with respect
to the C6-7 level injury. Thus, Claimant is entitled to temporary
total disability compensation benefits from November 2, 1993
through April 11, 1994 based on his average weekly wage of $751.89.

It should be noted that Dr. Cannella opined Claimant could not
return to his former employment as a service technician, but could
return to certain work within physical restrictions. (CX-21, p.
16). Thus, because Claimant was restricted from returning to his
former work, he has established a case of total disability.
Consequently, when Claimant reached maximum medical improvement,
his condition became permanent and total and he is entitled to
permanent total disability compensation benefits from April 12,
1994 through August 4, 1999, the date suitable alternative
employment was established, as discussed hereinbelow.

2. Cervical Injury at C4-5 and C5-6 Levels

The parties stipulated that Claimant reached maximum medical
improvement with respect to the cervical condition at the C4-5 and
C5-6 levels on September 23, 1998. However, because | found the
C4-5 and C5-6 level injuries were unrelated to Caimant’s
enpl oynment and the work acci dent of Novenber 2, 1993, the issue of
nature and extent of disability is noot and need not be addressed
in this Decision.

3. Back Injury

Because | found the back injury to be unrelated to Claimant’s
enpl oynent with Enployer, the issues of nature and extent of
di sability and maxi nrum nedi cal inprovenent therefrom are noot and
need not be addressed in this Decision.
E. Suitable Alternative Employment

If the claimant is successful in establishing a prim facie

case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynent. New Ol eans
(Gul fwide) Stevedores v. Turner, 661 F. 2d 1031, 1038 (5th Gir.
1981). Addressing the issue of job availability, the Fifth Grcuit
has devel oped a two-part test by which an enployer can neet its
bur den:

(1) Considering claimnt's age, background, etc., what can
the claimant physically and nentally do following his
injury, that is, what types of jobs is he capabl e of
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performing or capable of being trained to do?

(2) Within the category of jobs that the claimant is
reasonably capable of performing, are there jobs
reasonably available in the community for which the
claimant is able to compete and which he reasonably and
likely could secure?

Turner , Id. at 1042. Turner does not require that employers find

specific jobs for a claimant; instead, the employer may simply

demonstrate "the availability of general job openings in certain

fields in the surrounding community.” P & M Crane Co. v. Hayes ,
930 F. 2d 424, 431 (1991); Avondale_Shipyards, Inc. v. Guidry , 967
F. 2d 1039 (5th Cir. 1992). However, the employer must establish

the precise nature and terms of job opportunities it contends

constitute suitable alternative employment in order for the

administrative law judge to rationally determine if the claimantis

physically and mentally capable of performing the work and it is

realistically available. Piunti v. ITO Corporation of Baltimore ,
23 BRBS 367, 370 (1990); Thompson v. Lockheed Shipbuilding &

Construction Company , 21 BRBS 94, 97 (1988). Furthermore, a
showing of only one job opportunity may suffice under appropriate

circumstances, for example, where the job calls for special skills
which the claimant possesses and there are few qualified workersin

the local community. P & M Crane , 930 F. 2d at 430. Conversely,

a showing of one unskilled job  may not satisfy Employer’s burden.

Once the employer demonstrates the existence of suitable
alternative employment, as defined by the Turner criteria, the
claimant can nonetheless establish total disability by
demonstrating that he tried with reasonable diligence to secure
such employment and was unsuccessful. Turner , 661F.2d at 1042-
1043;P&MCrane , 930F.2dat430. Thus, a claimant may be found
totally disabled under the Act "when physically capable of
performing certain work but otherwise unable to secure that

particular kind of work." Turner , 661 F. 2d at 1038, quoting
Diamond M. Drilling Co. v. Marshall , 577 F. 2d 1003 (5th Cir.
1978).

The Benefits Review Board has announced that a showing of
available suitable alternate employment may not be applied
retroactively to the date the injured employee reached MMI and that
an injured employee’s total disability becomes partial on the
earliestdate thatthe employer shows suitable alternate employment

to be available. Rinaldi v. General Dynamics Corporation , 25BRBS
at 131 (1991). In so concluding, the Board adopted the rationale
expressed by the Second Circuit in Palumbo v. Director, OWCP , 937

F.2d 70, 76 (2d Cir. 1991), that MMI "has no direct relevance to
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the question of whether a disability is total or partial, as the
nature and extent of a disability require separate analysis." The
Court further stated that "...It is the worker’s inability to earn

wages and the absence of alternative work that renders him totally
disabled, not merely the degree of physical impairment.” Id

In the present matter, Employer relies upon the two labor
market surveys dated May 3, 1999 and August 4, 1999 and the
testimony of Mr. Hegwood and Ms. Palmer as supportive of the
existence and establishment of suitable alternative employment.

The first labor market survey was performed on May 3, 1999 to
assess the retroactive availability of employment for Claimant in
the Gulfport, Mississippi area from 1994 through 1998. Although he
located nine (9) positions in 1994, 12 positions in 1995, 12
positions in 1996, 13 positions in 1997 and 6 positions 1998, Mr.
Hegwood failed to determine whether each potential employer would
have considered Claimant, in particular, for employment, and failed
to address the physical and functional demands of each job vis-a-
vis Claimant’s restrictions. In fact, M. Hegwood noted that the
“general job openings” were derived fromadvertisenents in The Sun
Heral d, a Gulf Coast newspaper. He clainmed that these job openings
were consistent wth Caimant’s physical [imtations as assigned by
Dr. Cannella without any further explication. (EX-13, pp. 12-18).

I find that these general job openings fail to docunent the
physi cal and functional requirenents and demands of the work to be
performed. As noted herei nabove, the precise nature and details of
job opportunities nust be established to allow a rational
determination of its suitability and realistic availability. These
general positions fail to denote any requirenent whatsoever.
Additionally, M. Hegwood does not even specify the nane of each
potential enployer and fails to denote with specificity the actual
duties to be perforned, although he clainmed that each position fell
within Caimnt’s physical capabilities. Accordingly, | reject
each of the general positions identified in the My 3, 1999
retroactive | abor market survey as suitable alternative enpl oynent
because of a | ack of specificity upon which a rational decision can
be made.

M . Hegwood conducted a second | abor nmarket survey on August
4, 1999, in which he identified the follow ng specific enpl oynent
opportunities for Caimant: Superior Lanp & Supply industrial sales
position; Blue Ri bbon manager trainee; Schwan’s Ice Cream route
sales position; Bert Allen Pontiac/GVC sales position; Ferguson
Enterprises counter sales nmanager; Inperial Palace security guard
and Motel 6 night manager. (EX-13, pp. 24-26). Each position was
described in detail, including the salary to be earned, whether
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training was involved, whether the position was full-tinme and the
physi cal and functional demands of the job to be perfornmed. 1d.

It should be noted that Dr. Cannella s work restrictions with
respect to Claimant’s cervical condition included no heavy lifting
greater than 15 pounds for approximately one-third of an ei ght hour
work day and imted sitting, standing, stooping, bending, pushing
and pul ling. (CX-21, pp. 16, 28). Additionally, Dr. Danielson
restricted Caimant fromrapid head and neck novenents, prol onged
extensi on of the neck and stacki ng objects overhead. (CX-22, pp.
34- 35) .

The industrial sales position at Superior Lanp & Supply® is
afull-time position which involves alternate sitting, standing and
wal king. (EX-13, p. 24). This position's salary was reported to
begi n bet ween $38, 000 and $45,000. 1d. d aimant woul d be required
to lift no nore than 15 pounds. 1d. Finally, no previous
experience is required, as Claimant would be trained for this
position. | find that this job position neets C ai mant’s physi cal
and functional requirenents, as set forth by Drs. Cannella and
Dani el son. Accordingly, | find this position to be suitable
alternative enpl oynent.

The manager trai nee position at Bl ue R bbon invol ves alternate

sitting, standing and walking. I d. The maximum lifting
requirenent is 25 pounds or |less, but assistance with lifting is
of fered. I d. Again, no previous experience IS necessary, as
Caimant would be trained for the position. 1d. The manager
trai nee earns $150.00 per day plus conmission. Id. | find that
the physical duties of this position with assistance in lifting
also neets Caimant’s physical and functional limtations and

therefore this job constitutes suitable alternative enpl oynent.

The route sales position with Schwan’s I ce Creami nvol ves hone
delivery of frozen food itens and requires a chauffeur’s |license.
Physi cal duties include alternate sitting, standing, walking and

occasional stooping. 1d. The maximum lifting requirenent is 10
pounds or less. |d. Finally, potential earning ability is $40, 000
per year. I d. I find that this position does not constitute

suitable alternative enploynment for two reasons. First, C ai mant
has testified that he cannot drive in a autonobile for nore than
one hour w thout stopping to stretch. Since M. Hegwood failed to
establish the length of tinme C aimant woul d be driving during the
sales route, | conclude this duty does not fall within Caimnt’s

1 M. Hegwood testified Superior Lanp & Supply’s
headquarters office is in New Jersey, but the conpany has a store
in Gulfport, M ssissippi.
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capability. Second, Caimnt does not possess a chauffeur’s
| i cense. In light of the foregoing, | find the route sales
position is not suitable for C aimant.

The auto sal es position at Bert Allen Pontiac/GVC required no
previ ous sal es experience. (EX-13, p. 25). The physical duties
involved alternate sitting, standing and wal king and the maxi num
lifting requirement was limted to paperwork only. 1d. The hourly
wage rate for this positionis $12.42. |d. | find that the duties
of this position fall within Claimnt’s physical and functiona
capabilities and therefore this position constitutes suitable
alternative enpl oynent.

The counter sales position at Ferguson Enterprises involves

filling orders and supervising others at a plunbing and i ndustri al
supply whol esal e distribution conpany. 1d. The physical duties
involved include alternate sitting, standing and wal king. I d.
Liftingis limted to 20 pounds or less. [1d. The hourly wage rate

for this position is $18.27. 1d. Since the lifting requirenents
of this position exceed Dr. Cannella’s restrictions and no evi dence
is presented that lifting assistance is offered, |ike the Blue
Ri bbon manager trainee position, |I find the counter sal es manager
posi tion does not constitute suitable alternative enpl oynent.

The security officer position at the Inperial Palace invol ves
alternate sitting, standing and walking. 1d. Liftingis limted
to 15 pounds or less. 1d. Additionally, it is noted that this
position does not require the apprehension of offenders, but
rather, is designed to alert the proper individuals in charge. 1d.
The starting salary is listed at $8.50 per hour. 1d. Since this
position neets Claimant’s physical and functional limtations, |
find the security officer position constitutes suitable alternative
enpl oynent .

Finally, the night nmanager position at Mtel 6 involves
alternate sitting, standing and wal king. (EX-13, p. 26). Lifting
requi renents do not exceed 10 pounds. 1d. G ai mant woul d be
required to check in and check out notel guests and respond to
guest requests. 1d. Finally, handling credit card charges and
cash transactions woul d be required. 1d. The hourly wage rate for
this position is $8.80. 1d. | find that these duties fall with
G ai mant’ s physical and functional capabilities and therefore the
ni ght manager position constitutes suitable alternative enpl oynent.

It should be noted that each of the positions identified in
t he August 4, 1999 | abor narket survey established the availability
of positions in the @Qulfport and Biloxi, M ssissippi area. In
light of the fact that Qulfport and Biloxi are approximately 35
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miles and 45 miles, respectively, from Wiggins, Mississippi,

G aimant’ s honme town, and C ainmant testified that he can drive for
approxi mately one hour before stopping to stretch, | find that
Claimant is fully capable of driving to each job, except the route
sal es and counter sales positions, and performng the duties, as
explicated hereinabove. Therefore, | find that each of the
positions, except as noted hereinabove, constitute suitable
alternative enpl oynent.

Finally, 1 find M. Stewart’s opinion unpersuasive in
rebutting M. Hegwood and Ms. Palnmer’s testinony and vocati onal
efforts. M. Stewart zeal ously pointed out that C ai mant woul d not
be seriously considered for the positions due to his bel ow average
I.Q and opined that Caimant does not have any transferable
skills, especially inregards to the sal es and managenent positions
identified. However, M. Hegwood noted that the industrial sales
position would offer training, while the other positions, such as
manager trainee, auto sales representative, security officer and
ni ght manager required no previous experience. (EX-13, pp. 24-26).

M. Stewart al so maintained that the | abor market survey was
not realistic because the sane job title with different enpl oyers
coul d invol ve considerably different physical demands. He further
opi ned that since M. Hegwood and Ms. Palner failed to interview
each enployer to ascertain specific physical demands and
requi renents, none of the positions constitute suitable alternative
enpl oynent. However, | find M. Stewart’s opi ni ons unpersuasi ve as
M. Hegwood credibly testified that he spoke with each potenti al
enpl oyer to specifically discuss whether the job duties fell within
Claimant’s capabilities. (Tr. 261). Additionally, he asked each
enpl oyer whether C ai mant woul d be considered for a job position.
(Tr. 262). In light of the foregoing, |I do not discount the August
4, 1999 | abor market survey. \Werefore, | find M. Hegwood and Ms.
Pal mer established suitable alternative enpl oynent, as explicated
her ei nabove, effective August 4, 1999.

F. Average Weekly Wage

After the hearing, the parties stipulated that Caimant’s
average weekly wage at the tine of injury was $751.89. (EX-19).
Thus, | find daimant’s average weekly wage to be $751.89, which
will be applied to his disability conpensation benefits, as
descri bed herei nbel ow.

November 2, 1993 - April 11, 1994

As noted hereinabove, Claimant was tenporarily and totally
di sabl ed from Novenber 2, 1993, the date of injury, through April
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11, 1994, the date he reached maxi mum nedi cal inprovenment wth
respect to his C6-7 condition. Thus, he is entitled to the
correspondi ng conpensation rate of $501.29, based on his average
weekly wage of $751.89 ($751.89 x 662%5% = $501. 29).

April 12, 1994 - August 4, 1999

Thereafter, Claimant’s disability status becane per manent and
total, as he was unable to return to work and suitable alternative
enpl oynent had not yet been established. Thus, he is entitled to
t he correspondi ng conpensation rate of $501.29 per week, based on
hi s average weekly wage of $751.89 ($751.89 x 6625% = $501. 29) from
April 12, 1994 through August 4, 1999, the date suitable
alternative enpl oynent was established.

August 5, 1999 - present

Thereafter, suitable alternative enploynent having been
est abl i shed causes Claimant’s disability status to becone permanent
partial and entitles him to conpensation benefits based on the
di fference between his average weekly wage and hi s post-injury wage
earni ng capacity.

Having found that the industrial sales position (paying
$38, 000 t o $45, 000 per year), nmanager trai nee position ($150. 00 per
day plus commi ssion), auto sales position ($12.42 per hour), the
security guard position ($8.50 per hour) and the night manager
position ($8.80 per hour) «constituted suitable alternative
enployment, | find that Caimant’s post-injury wage earning
capacity is $13.35 per hour?'? or $534.00 per week.

Therefore, beginning August 5, 1999 and continuing through

12 This figure is derived by averaging the hourly wages of
the suitable alternative positions. The industrial sales
position listed a starting salary of $38,000 to $45,000. Given
the fact that Claimant has no previous sales experience, | used
the starting salary of $38,000 to determine an hourly wage
($38,000 + 52 weeks = $730.77 per week + 40 hours per week =
$18. 27 per hour). Furthernore, the nanager trainee position
listed the wages at $150. 00 per day plus commi ssion. Because the
amount of conmm ssion earned per day is not noted, | used $150. 00
to determi ne an hourly wage ($150.00 + 40 hours per week =
$18.75). Thus, by averagi ng each hourly wage, | determ ned that
Claimant’s average hourly wage earning capacity is $13.35 ($18. 27
+ $18.75 + $12.42 + $8.50 + $8.80 = $66.74 = 5 = $13. 35 per hour
X 40 hours per week = $534. 00 per week).
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present, Claimant is entitled to the corresponding compensation

rate of $145.27 per week, based on the difference between his

average weekly wage of $751.89 and his post-injury wage earning

capacity of $534.00 per week ($751.89 - $534.00 = $217.89 x 66 %%
= $145.27).

G. Credit to Employer/Reimbursement to Metropolitan Life

Claimantwas paid $22,018.80in short-term disability benefits

by Employer from November 4, 1993 through May 3, 1994. See -
Enpl oyer’ s Post-Heari ng Menorandum p. 32. Enpl oyer contends that
if it is found responsible for Caimant’s conditions and any
paynments are ordered, credits to Enpl oyer for paynent of short-term
disability benefits and nedi cal benefits and rei nbursenent to its
| ong-termdisability carrier, Met Life, are due in order to avoid
doubl e recovery to C ai mant.

Section 14(j) of the Act allows the enployer a credit for its
prior paynents  of conpensati on agai nst any conpensati on
subsequent|ly found due. Balzer v. General Dynam cs Corp., 22 BRBS
447 (1989); Mjangos v. Avondale Shipyards, 19 BRBS 15 (1986),
rev’d on other grounds, 948 F.2d 941 (5" Cr. 1991). If an
enpl oyer pays benefits and intends them as advance paynents of
conpensation, the enployer is entitled to a credit under Section
14(j). Mjangos, supra; see also Shell Ofshore, Inc. v. Drector,
ONCP, 122 F.3d 312 (5" Cir. 1997). The enployer, however, is not
entitled to a credit when it continues the enpl oyee’s sal ary under
a formal salary continuance plan unless it shows that these
paynments were intended to be advance paynents of conpensation.
Shel | O fshore, supra (citing Fleetwod V. Newport  News
Shi pbui I ding and Dry Dock Co., 16 BRBS 282 (1984), aff'd 776 F. 2d
1225 (4™ CGir. 1985).

Addi tionally, paynents nmade to an enployee under a non-
occupational health insurance plan are not conpensation for
pur poses of credit. Pardee v. Arny & Air Force Exch. Serv., 13
BRBS 1130, 1137 (1981). Because nedical expenses are not
“conpensation,” advance paynents of conpensation may not be
credited agai nst awarded nedi cal expenses. Aurelio v. Louisiana
St evedores, 22 BRBS 418 (1989). Moreover, the enployer is not
entitled to a credit for paynent made by a non-occupational
si ckness and acci dent carrier because the enployer is not entitled
to receive credit for noney it never paid. M | angos, supra;
Pil ki ngton v. Sun Shipbuilding & Dry Dock Co., 9 BRBS 473 (1978).
Nei ther are veterans’ disability benefits subject to the credit
doctrine to offset an enployer’s liability because such benefits
are not paid pursuant to a state workers’ conpensation |aw or the
Jones Act. Todd Shipyards Corp. v. Director, OACP, 848 F.2d 125
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(9 ™ Cir. 1988). Finally, medical benefits are not considered to
be compensation. Caudill v. Sea Tac Alaska Shipbuilding , 22 BRBS
10 (1988).

In light of the foregoing jurisprudence, | find Employer is
not entitled to a credit for the amount of medical benefits paid on
behalf of Claimant. With respect to the short-term disability
benefits, there is no record evidence that such payments were
intended to be advance payments of compensation and thus were not
paid pursuant to the Act and therefore cannot be considered
compensation for purposes of receiving a credit. Since the record
does not support otherwise, | find and conclude the short-term
disability benefits received by Claimant and voluntarily paid by
Employer, are not advance compensation payments for which Employer
is entitled to a credit.

Empl oyer’s reliance on the jurisprudence cited in its brief
does little to persuade the undersigned that it is entitled to a
credit. The jurisprudence discussed hereinabove is clear in
est abl i shing under what auspices Enployer is entitled to a credit.
In the present case, Enployer does not neet those essential
requirenents in order to be entitled to a credit.

Finally, with respect to Enployer’s request that Met Life,
Enpl oyer’s long-termdisability carrier, be reinbursed, this issue
is not properly before this court, as Met Life has not intervened.
Enpl oyer has not shown any authority to act on Met Life's behal f.
Thus, this issue need not be addressed in this Decision. However,
assum ng argquendo that Mt Life has a neritorious claim for
rei mbursenent of nonies paid to Caimant, reinbursenment arguably
may be sought from conpensation due daimant from Enployer’s
Longshore liability Carrier, who is responsible for paying
di sability conpensation benefits under the Act. See e.q.
Janusziew cz v. Sun Shipbuilding & Dry Dock, 677 F.2d 286 (3d Gr.
1982); Aetna Life Insurance v. Harris, 578 F.2d 52 (3d Gr. 1978).

H. Authorization to treat with Dr. Danielson

Under Section 7(b) and (c) of the Act, the enployer bears the
burden of establishing that physicians who treated an injured
wor ker were not authorized to provide treatnment under the Act.
Roger’s Terminal & Shipping Co. v. Director, OANCP, 784 F.2d 687, 18
BRBS 79 (CRT) (5" Cir. 1986). Additionally, the enployer is
ordinarily not responsible for the paynent of nedical benefits if
a claimant fails to obtain the required authorization. Slattery
Assocs. v. Lloyd, 725 F.2d 780, 787, 16 BRBS 44, 53 (CRT) (D.C.
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Cir. 1984); Swain v. Bath Iron Works Corp. , 14 BRBS 657, 664
(1982). Failure to obtain authorization for a change of physician

can be excused, however, where the claimant has been effectively

refused further medical treatment. Lloyd , supra .

Moreover, under Section 7(d)(2), an employeris notliable for
medical expenses unless, within ten (10) days following the first
treatment, the physician rendering such treatment provides the
enpl oyer with a report of that treatnment. 33 U S.C. 8§ 907(d)(2);
Krohn v. Ingalls Shipbuilding, Inc., 29 BRBS 72 (1994). Further,
inthe interest of justice, the Secretary may excuse the failure to
conply with the provisions of this section. 33 U.S.C. 8§ 907(d)(2);
see generally Roger’s Terminal, supra; Force v. Kaiser A um num &
Chemical Corp., 23 BRBS 1 (1989), aff’'d in pertinent part, 938 F. 2d
981, 25 BRBS 13 (CRT) (9™ Gir. 1991).

In the present matter, Caimant was released from nedical
treatment by Dr. Cannella on April 11, 1994. At that tine,
G aimant was not referred to any other physician. Thereafter, he
did not seek any nedical treatnent until three years later, at
which tinme, he attributed his latent condition to his enpl oynent
and the Novenber 2, 1993 work accident. Claimant testified that he
failed to i nformEnpl oyer about Dr. Cannella s release in 1994 and
that he resunmed nedical treatnent in 1997 with Dr. Daniel son for
all eged work-related injuries wthout seeking authorization from
Enpl oyer/ Carrier. (Tr. 194-195).

Current jurisprudence does not denonstrate that retroactive
aut hori zation for nmedi cal treatnent can occur, but rather requires
aut hori zation to occur before visiting a physician, except in cases
of emergency or neglect/refusal. The facts presented in this
matter do not indicate that C ai mant needed to be exam ned by Dr.
Dani el son on an energency basis, or that dainmnt was being
negl ected or being refused nedical treatnent. In fact, d aimant
failed to seek treatnment on his own accord for approximately three
years despite his testinony that he continued to suffer from pain.

Additionally, the record is devoid of any evidence that Dr.
Dani el son filed a nedical report with Enployer within ten (10) days
of his first treatnment of C ai mant.

Based on the foregoing, | find that Enployer/Carrier are not
liable for nedical treatnment of C aimant by Dr. Dani el son because
Claimant failed to obtain proper authorization for such treatnent
from Enpl oyer/Carrier or the Departnment of Labor before being
treated by Dr. Danielson. Furthernore, in light of the fact that
Dr. Danielson failed to provide a tinely report, Enployer is not
liable for such nedical expenses.
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V. SECTION 14(e) PENALTY

Section 14(e) of the Act provides that if an employer fails to
pay compensation voluntarily within 14 days after it becomes due,
or within 14 days after unilaterally suspending compensation as set
forth in Section 14(b), the Employer shall be liable for an
additional 10% penalty of the unpaid installments. Penalties
attach unless the Employer files a timely notice of controversion
as provided in Section 14(d).

In the present matter, Employer has not paid Claimant any
disability compensation under the Act. Rather, Claimant was paid
long-term disability benefits by Met Life and short-term disability
and medical benefits by Employer. As noted hereinabove, non-
occupational health benefits and medical benefits are not

considered compensation under the Act. Pardee , supra ; Caudill
supra .  Thus, Claimant has not received any compensation pursuant
to the Act.

In accordance with Section 14(b), Claimant was owed
compensation on the fourteenth day after Employer was notified of
his injury or compensation was due. 13 Since Employer controverted
Claimant's right to compensation, Employer had an additional
fourteen days to file with the deputy commissioner a notice of
controversion. Frisco_v. Perini Corp. Marine Div. , 14 BRBS 798,
801, n.3 (1981).

It should be noted that the enployer’s know edge of a
claimant’s injury triggers a duty to pay or controvert. Benn v.
I ngal I s Shi pbui |l di ng, 25 BRBS 37, 39 (1991), aff’d sub nom Ingalls
Shi pbuilding v. Director, ONCP, 976 F. 2d 934, 26 BRBS 107 (CRT) (5th
Cir. 1992). Under current interpretation of Section 12(d)(1), the
enpl oyer nust know of the injury and that it is work-rel ated.
Spear v. General Dynamics Corp., 25 BRBS 132 (1991).

In the present matter, Enployer was aware that d ai mant
suffered an injury, but since aimant did not report that it was
work-related until May 9, 1994, the date on which he filed the LS
203, | find that Enpl oyer was not aware of the work-rel atedness of
the injury until that date. In so finding, | conclude that
Enpl oyer/ Carrier’s notice of controversion was tinely because the
first notice of controversion was filed on June 3, 1994, which was
within the required period of ¢tinme to file a notice of

13 Section 6(a) is not applicable since Claimant suffered
his disability for a period of more than fourteen days.
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controversionaftercompensationbecame due. Accordingly, Claimant
is not entitled to any penalties.

VI. INTEREST

Although not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent per
annum is assessed on all past due compensation payments. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1974). The Benefits Review
Board and the Federal Courts have previously upheld interestawards
on past due benefits to insure that the employee receives the full
amount of compensation due. Watkins v. Newport News Shipbuilding
& Dry Dock Co., aff'din pertinent part and rev’d on other grounds,
sub nom. Newport News v. Director, OWCP , 594 F.2d 986 (4th Cir.
1979). The Board concluded thatinflationary trends in our economy
have rendered a fixed six per cent rate no longer appropriate to
further the purpose of making Claimantwhole, and held that"...the
fixed per cent rate should be replaced by the rate employed by the

United States District Courts under 28 U.S.C. 8§ 1961 (1982). This
rate is periodically changed to reflect the yield on United States
Treasury Bills..." Gant v. Portland Stevedoring Conpany, et al.,

16 BRBS 267 (1984). This order incorporates by reference this
statute and provides for its specific adm nistrative application by
the District Director. See Gant v. Portland Stevedoring Conpany,
et al., 17 BRBS 20 (1985). The appropriate rate shall be
determined as of the filing date of this Decision and Order with
the District Director.

VII. ATTORNEY'S FEES

No award of attorney's fees for services to the Claimant is
made herein since no application for fees has been nade by the
G ai mant' s counsel . Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision to submt an application
for attorney's fees. A service sheet show ng that service has been
made on all parties, including the Caimnt, nust acconpany the
petition. Parties have twenty (20) days follow ng the receipt of
such application wthin which to file any objections thereto. The
Act prohibits the charging of a fee in the absence of an approved
appl i cation.

VIll. ORDER
Based upon t he foregoi ng Findings of Fact, Concl usions of Law,
and upon the entire record, | enter the follow ng O der:
1. Enpl oyer/ Carrier shall pay dainmnt conpensation for

tenporary total disability fromNovenber 2, 1993 through April 11,
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1994, based on Claimant's average weekly wage of $751.89, in
accordance with the provisions of Section 8(b) of the Act. 33
U.S.C. § 908(Db).

2. Enployer/Carrier shall pay daimnt conpensation for
permanent total disability from April 12, 1994 through August 4,
1999 based on Caimant's average weekly wage of $751.89, in
accordance with the provisions of Section 8(a) of the Act. 33
U.S.C 8§ 908(a).

3. Enpl oyer/ Carrier shall pay d ainmant conpensation for
permanent partial disability from August 5, 1999 and conti nui ng
t hrough present based on the difference between C ai mant's average
weekl y wage of $751.89 and his reduced weekly earning capacity of
$534.00 in accordance with the provisions of Section 8(c) of the
Act. 33 U.S.C 8 908(c)(21).

4. Enployer/Carrier shall pay all reasonabl e, appropriate and
necessary nmedi cal expenses arising fromd ai mant's Novenber 2, 1993
work-related injuries to the C6-7 cervical |evel, pursuant to the
provi sions of Section 7 of the Act.

5. Enployer/Carrier shall pay to daimant the annual
conpensation benefits i ncrease pursuant to Section 10(f) of the Act
effective Cctober 1, 1994, for the applicable period of permanent
total disability.

6. Enployer shall pay interest on any suns determ ned to be
due and owng at the rate provided by 28 U S.C. § 1961 (1982);
Gant v. Portland Stevedoring Co., et al., 16 BRBS 267 (1984).

7. Caimant's attorney shall have thirty (30) days to file a
fully supported fee application with the Ofice of Adm nistrative
Law Judges; a copy nust be served on C ai mant and opposi ng counsel



-57-

who shall then have twenty (20) days to file any objections
thereto.

ORDEREDthis1 * dayofFebruary, 2000, at Metairie, Louisiana.

LEE J. ROMERO, JR.
Administrative Law Judge



